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In the Court of Appeals of the District of Columbia. 


No. 2258. 

Lucas P. Loving, Trustee, &c., Appellant, 

vs. 

Mary A. Moore et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 27664. 

Mary A. Moore, .John G. Moore, Benjamin C. Moore, and Sarah 

L. Arend, Complainants, 

vs. 

Roy J. Moore and Beatrice Moore, Plis Wife; Eudora Moore, 
Robert L. Moore, Olive Moore, Lizzie Moore Border, Richard P. 
Cary and Matilda Cary, His Wife; Charles G. Cary and Elizabeth 
Cary, His Wife; Frank L. Cary, Benjamin T. Cary, Elizabeth T. 
Cary, Helen Y. Cary, David Moore and Mrs. David Moore, His 
Wife; Mary A. Johnson, M. Josephine Bridget, Bertha Cary, Wife 
of Frank L. Cary; David Moore and Oscar Luekett, Trustees, and 
George M. Emmerich and Douglass S. Mackall, Trustees; Sarah 
V. Cary, Jessie Carry, Charles Cary, Sarah M. Davidson, De¬ 
fendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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LUCAS P. LOVING, ETC., VS. MARY A. MOORE ET AL. 


1 Bill 

Filed March 6, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 27684. 


Mary A. Moore, John G. Moore, Benjamin C. Moore, and Sarah 

L. Arend, Complainants, 
vs. 

Boy J. Moore and Beatrice Moore, His Wife; Eudora Moore, 
Bobert L. Moore, Oliva Moore, Lizzie Moore Border, Bichard P. 
Cary and Matilda Cary, His Wife; Charles G. Cary and Elizabeth 
Cary, Ilis Wife; Frank L. Cary, Benjamin T. Cary, Elizabeth T. 
Cary, Helen V. Cary, David Moore and Mrs. David Moore, His 
Wife; Mary A. Johnson, M. Josephine Bridget, Bertha Cary, 
Wife of Frank L. Carv; David Moore and Oscar Luckett, Trustees, 
and George M. Emmerich and Douglass S. Mackall, Trustees; 
Sarah V. Cary, Jessie Cary, Charles Cary, Sarah M. Davidson. 
Defendants. 


The bill of complaint of the above ntimed complainants, respect- 
. fully represents to the court as follows: 

1. Complainants are all citizens of the United States; the com¬ 
plainants, Mary A. Moore, John G. Moore and Benjamin C. Moore, 
are residents of Zanesville, Muskingum County, Ohio, and the com¬ 
plainant, Sarah L. Arend, is a resident of Findlay, Hancock County, 
Ohio. All of the complainants bring this suit in their own 
2 right, as hereinafter set forth. 

2. Defendants are all citizens of the United States; the 
defendants, Eudora Moore, Bobert L. Moore. Olive Moore, Helen 
V. Cary, Bichard P. Cary, Matilda Cary, Charles G. Cary, Elizabeth 
Cary, Frank L. Cary, Mrs. Frank L. Cary and Benjamin T. Cary, 
Sarah Y. Cary, Jessie Cary, Charles Cary, and Elizabeth T. Cary, are 
residents of Zanesville, Muskingum County, Ohio, and are all sued 
in their own right as hereinafter set forth. The defendants, Boy J. 
Moore and Beatrice Moore, are residents of Pueblo, Colorado, and are 
sued in their own right as hereinafter set forth; the defendant, 
Lizzie Moore Border, is a resident of Butler, Pennsylvania, and is 
sued in her own right as hereinafter set forth; the defendants, David 
Moore. Mrs. David Moore, Mary A. Johnson, M. Josephine Bridget. 
iSarah M. Davidson, Oscar Luckett, George M. Emmerich and 
Douglass 8. Mackall, are all residents of the District of Columbia, 
and the defendants, David Moore, Mary A. Johnson, Mrs. David 
Moore, Sarah M. Davidson, and M. Josephine Bridget, are sued in 
their own right as hereinafter set forth, and the said defendant, 
David Moore, is also sued as trustee, as well as the defendants, Oscar 
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Luekett, George M. Emmerich and Douglass S. Mackall, as herein¬ 
after set forth. 

3. Heretofore, to wit, on the 7th day of May, 1884, John Moore, 
a citizen of the United States and a resident of the District of Co¬ 
lumbia, departed this life in the District of Columbia, leaving a last 

will and testament, which was duly admitted to probate and 

3 record on January 9, 1885, in the Supreme Court of the 
District of Columbia holding a Special Term for Orphans’ 

Court business, and in and by which said will the said John Moore 
devised and bequeathed to Graham C. Moore, Francis Moore, Mary 
Eliza Cooper, Ann Maria Cary, Joseph Moore and James Moore all 
of his real estate, except part of lot seventeen (17) in square four 
hundred forty-nine (449) and which is not set forth hereinafter, 
the said persons receiving the said property in fee as tenants in com¬ 
mon, except the said Mary Eliza Cooper, the latter receiving a life 
estate only in said real estate. 

4. Petitioners further say that said deceased died seized and pos¬ 
sessed of the following described real estate in the city of Washing¬ 
ton, District of Columbia: 

(1) Land and premises known as 616 M Street, Northwest, a 
more particular description of which, complainants have not now 
at hand. 

(2) All that piece or parcel of land known as part of original lot 
numbered five (5) in square numbered three hundred eighty-one 
(381) contained within the following metes and bounds, viz.: be¬ 
ginning for the same on the line of Louisiana Avenue at a point 
distant ninety-seven (97) feet, East from the East line of Tenth 
Street and running thence northwesterly at right angles to said 
Avenue forty-eight (48) feet, one (1) inch, thence West at right 
angles to Tenth Street, nineteen (19) feet, ten and one-half inches 
(10Vs), thence South to intersect a line drawn at right angles to 

said Avenue from a point on said Avenue distant twenty-one 

4 (21) feet two (2) inches, southwesterly from the beginning, 
thence southeasterly at right angles to said Avenue, to said 

Avenue at a point distant twenty-one (21) feet, two (2) inches, 
westerly from the beginning, the last two lines being together about 
fifty-six (56) feet and one (1) inch, and thence along said Avenue 
easterly twenty-one (21) feet, two (2) inches to the place of be¬ 
ginning. 

(3) Also part of said original lot numbered five (5) in said square 
numbered three hundred eighty-one (381), contained within the 
following metes and bounds, namely: beginning for the same at a 
point on Louisiana Avenue, distant ninety-seven (97) feet from 
the line of Tenth Street, West and running thence easterly along 
said Avenue twenty-nine (29) feet, six (6) inches, thence north¬ 
westerly at right angles to said avenue fifty (50) feet, thence west¬ 
erly parallel with said avenue twenty-nine (29) feet more or less to 
intersect a line drawn south from a point in the north line of said 
lot distant twenty-five (25) feet West from the northeast corner of 
said lot, thence South two (2) feet, eight (8) inches more or less to 
intersect a line drawn at right angles to said avenue from the point 
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of beginning, thence southeasterly at right angles to said avenue 
forty-eight (48) feet more or less to the place of beginning. Also 
any other pail of said square three hundred and eighty-one owned 
or in possession of' the said deceased at the time of his death. 

5 (4) Also that piece or parcel of land situated and being 
in the city of Washington, District of Columbia, known and 

distinguished as part of original lots numbered eight (8) and nine 
(9) in the square numbered four hundred one (401) beginning for 
the same at the northwest corner of said square and running thence 
south with the line of Ninth Street twenty-two (22) feet seven and 
one-half (7%) inches, thence East eighty-six (86) feet and eight 
(8) inches, thence North to M Street, twenty-two (22) feet and seven 
and one-half (T 1 /^) inches, thence with the line of M Street West 
eighty-six (86) feet eight (8) inches to the beginning with the 
reservation of the perpetual use of an alley in the rear of the said 
parcel of land three feet and six inches wide, for the common use of 
said premises and the adjoining house on Ninth Street, said alley 
extending from M Street forty-three feet South. 

All the foregoing pieces and parcels of land are improved, and 
the whole being worth about $60,000. 

5. Complainants further say that the property embraced in the 
description numbered one, is unencumbered; that the property 
embraced in descriptions numbered two and three, hereinbefore set 
forth is encumbered by a deed of trust made by the parties in in¬ 
terest to the defendants, David Moore and Oscar Luckett, as trustees, 
to secure a note of one J. William Reily, acting on behalf of and 
for the use of the parties signing the same, in the sum of eighty- 

five hundred dollars, dated December 1, 1905, the date of the 

6 trust, payable to Caroline S. Burroughs four years after date, 
with interest at five per centum payable semi-annually, each 

instalment of interest to bear interest after maturity, said trust hav¬ 
ing been recorded on February 8, 1906, in Liber 2943, folio 111, of 
the land records of the District of Columbia in the office of the Re¬ 
corder of Deeds. Complainants further say that the property em¬ 
braced in the description numbered four, is encumbered by a deed of 
trust, made by the parties in interest to the defendants, George M. 
Emmerich and Douglass S. Mackall, as trustees, to secure a bond 
dated February 21, 1902, made by Sarah C. Moore in the penal sum 
of twenty thousand dollars ($20000) to Henry IT. Bergmann, the 
Treasurer of The Washington Six Per Cent Permanent Building 
Association of the District of Columbia, to secure an advance of six 
thousand dollars ($6000) and to secure any future advances to the 
extent of twenty thousand dollars ($20000). 

6. Complainants say that all of the original devisees of the afore¬ 
mentioned real estate have died leaving heirs at law to be set forth 
as follows: the devisee ; Mary Eliza Cooper, having received only a 
life estate, when she died, left nothing; the property was then held 
in fee simple by five classes of heirs, namely, the heirs of Graham C. 
Moore, Francis Moore, Ann Maria Cary, Joseph Moore and James 
Moore. Subsequently, complainants aver, upon information and 
belief, sufficient money was raised by means of the aforesaid trusts, 
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to permit the purchase of the one-fifth share of the heirs of Joseph 
Moore for the benefit of the other heirs, which was done, so 

7 that at present there are four classes of heirs tenants in com¬ 
mon, in fee of the said real estate, as follows: through 

Graham C. Moore by reason of intestacy, there are the complainants, 
Mary A. Moore, his widow, John G. Moore, an unmarried son, Ben¬ 
jamin C. Moore, an unmarried son, Sarah L. Arend, nee Moore, a 
married daughter, and the defendant, Boy J. Moore, a married son, 
whose wife is joined herein, Beatrice Moore, because of her inchoate 
dower right, if any, she may have in the interest of her husband in 
said real estate: through Francis Moore by devise of his last will and 
testament, there are the defendants, Euclora Moore, his widow, tak¬ 
ing a life estate, Robert L. Moore, an unmarried son, Olive Moore, 
an unmarried daughter, and Lizzie Moore Border, a married 
daughter taking remainder in fee; through Ann Maria Cary, there 
are the defendants, Richard P. Cary, a married son, whose wife, 
Matilda Cary, is joined herein because of any inchoate right she 
may have as a dower interest in her husband’s share; Charles G. 
Cary, a married son, whose wife, Elizabeth Cary, is joined because 
of any inchoate right of dower that she may have in her husband’s 
share, Frank L. Cary, a married son, whose wife Mrs. Frank L. 
Cary, is joined herein because of any inchoate dower right she may 
have in her husband’s share; Benjamin T. Cary, an unmarried son; 
Elizabeth T. Cary, widow of Thomas Cary, son of said Ann Maria 
Cary, now deceased, who takes a dower estate by reason of the in¬ 
testacy of her husband, the remainder in fee going to his brothers 
and sisters, all of whom are mentioned herein; Helen V. 

8 Cary, an unmarried daughter; and Sarah V, Cary, widow of 
John P. Cary, a son who died intestate, and his two children, 

.Jessie Cary and Charles Cary; through James Moore, there are the 
defendants, David Moore, a married son, whose wife, Mrs. David 
Moore is joined because of any inchoate dower right that she may 
have in her husband’s share; Mary A. Johnson, a married daughter, 
M. Josephine Bridget, a married daughter, Sarah M. Davidson, a 
married daughter, all of whom take by reason of the intestacy of 
their mother Sarah C. Moore to whom James Moore had conveyed 
all his interest. All of the original devisees have been long since 
deceased. 

7. Complainants further say that owing to the separate character 
of said property, the nature of the improvements and the exceedingly 
large number of persons entitled to same, as hereinbefore set forth, 
it would be impossible to divide said property equally in kind among 
said co-owners or tenants in common and said dower tenants with¬ 
out loss or injury to such parties; that in its present condition it 
would be greatly to the interests of all the parties interested in said 
property that a sale should be had of same and a division of the pro¬ 
ceeds among the parties entitled according to law. 

8. Complainants .further say, upon information and belief, that 
the defendant, David Moore, as one of the tenants in common, has 
collected a large sum of money, to wit, three thousand dollars, to 
his own use, for which he has failed to account to his co-tenants for 
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their respective shares of the said money, which is comprised 

9 of rents and profits collected on account of the aforemen¬ 
tioned property. 

Wherefore, plaintiffs pray: 

1. That the writs of subpoena may issue out of this Honorable 
Court directed to the defendants commanding them and each of 
them to appear herein on a day certain to be therein named, and 
answer the exigencies of this petition, and in the event of any of 
said parties being found to be non-residents, that service be had upon 
them by publication, according to law. 

2. That this Honorable Court may decree a partition by sale of 
said property, among the tenants in common or parties interested 
therein, and that for the purpose of making said sale and conveying 
the property to the purchaser or purchasers thereof by good and suffi¬ 
cient deed, some proper party or parties be appointed trustee or 
trustees by this Honorable Court under proper bond, according to 
law, and that the account in connection with the distribution of the 
proceeds of said trustee or trustees be referred to the Auditor of this 
Court for statement. 

;>. That this Honorable Court mav refer this cause to the 

I. 

Auditor to ascertain and -state the amount of money collected by the 
defendant, David Moore, as rents and profits of the said property, 
and for which he has failed to account to his co-tenants or co-owners, 
and that when such amount is found due that the same may be 
charged against the share of the said David Moore in the property 
or its proceeds in case of sale. 

4. And for such other and further relief as the nature of 

10 the case mav require and to the court mav seem proper. 

MARY A. MOORE, 

JOHN G. MOORE, 

BENJAMIN C. MOORE, 
SARAH L. AREND, 

By ARTHUR C. AREND, 

Attorney in Fact. 

LAMBERT & MoLEAN, 

RUDOLPH IT. YEATMAN, 

Solicitors for Complainants. 

District of Columbia, ss: 

Arthur C. Arencl, being first- duly sworn, on oath deposes and 
says, that he is the attorney in fact of the complainants in the fore¬ 
going Bill of Complaint, and that he has signed same as such attor¬ 
ney in fact; that he has read over the bill of complaint by him sub¬ 
scribed and knows the contents thereof; that the matters and facts 
therein stated of his personal knowledge are true, and those stated 
on information and belief he believes to be true. 

ARTHUR C. AREND. 

Subscribed and sworn to before me this 6th dav of March, A. D. 
1908. 

[seal.] 


WALTER S. T. BROWN, 

Notary Public, D. C. 
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11 Answer of Sarah M. Davidson et al. 

Filed April 20, 1909. 

ii" ^ 

J T % 'T' -V* T “T* T 

1 to 6. These defendants admit to be true the averments of fact 
contained in paragraphs one to six, except as follows: Upon informa¬ 
tion and belief thev clenv that Sarah V. Cary is the widow of John 
P. Cary and as such, or in anywise interested in or entitled to any 
part of the real estate in these proceedings mentioned and aver the 
fact to be that in the lifetime of said John P. Cary by judicial pro¬ 
ceedings in a court of competent jurisdiction the bond of marriage 
between the said John P. Cary and said Sarah V, Cary, was dis¬ 
solved by a decree for divorce in the said proceedings between them, 
wherebv thev ceased to be husband and wife and the said Sarah V. 

O l, 

Carv has no dower right nor other interest in the said real estate and 

t-' O 

is not a proper party to this cause. 

Further answering the sixth paragraph these defendants say that 
the said James F. Moore, devisee of said John Moore, conveyed all 
his interest in said real estate to his wife, Sarah C. Moore, in fee, and 
thereafter on the 11th of July, 1886, departed this life. That there¬ 
after on to wit the 29th of December, A. D. 1905, the said Sarah C. 
Moore acquired in fee simple an undivided one-fourth of the un¬ 
divided one-fifth interest in the said real estate which had been 
devised to Joseph Y. Moore by the said John Moore, and being thus 
seized of an undivided one-fifth and an undivided one-fourth of 
one-fifth, departed this life, intestate, and a widow on the 

12 first day of February, 1907, leaving her surviving as her 
only heirs at law, four children, being the defendants, Sarah 

M. Davidson, Mary A. Johnson, M. Josephine Bridget, and David 
Moore, to whom her undivided interest, being an undivided one- 
fourth of all said real estate, descended in fee as tenants in common 
and each and every of whom is the owner of an undivided one-six¬ 
teenth of all the real estate in the original and amended bills de¬ 
scribed. Further answering these defendants sav that the undivided 
one-fourth of said real estate which descended to the heirs of said 
Sarah C. Moore as aforesaid, descended subject to the liens of the 
two deeds of trust in the fifth paragraph of the bill mentioned, one- 
fourth of the total amount of the indebtedness thereby secured being 
chargeable upon the undivided one-fourth of said real estate which 
so descended. 

Further answering said sixth paragraph these defendants say that 
the said Sarah C. Moore left no personal estate and no debts due or 
owing by her and that no administration was ever had upon her 
cause to prove any debts due to them, if any such there be, to the 
creditors of said Sarah C. Moore, if any there be, to appear in this 
cause to prove any debts due to them, if any such there be, to the 
end that such may be paid out of the proceeds of the sale of her in¬ 
terest in the real estate herein. 

7. These defendants admit the averments of the seventh para- 
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graph to be true and consent to a sale of said real estate and 

13 distribution of the fund arising therefrom among the parties 
in interest in proportion to their respective rights therein. 

8. Answering the eighth paragraph, these defendants say that 
they have no sufficient knowledge of the facts therein stated to en¬ 
able them either to admit or deny the same, but upon information 
and belief they aver the fact to be that the defendant, David Moore, 
collected the rents from said real estate, not as co-tenant with any of 
the parties, but as their broker, regularly employed and paid by 
them, and these defendants denv that they have anv interest in the 
said controversy which is wholly between the said David Moore and 
certain other defendants, claiming money to be due them from him, 
and is a matter as to which they have a full, adequate and complete 
remedy at law. And these defendants further say that the attempt 
to adjudicate said controversy in this cause renders the bill multi¬ 
farious and they claim the same benefit and advantage of this objec¬ 
tion as if they had specially demurred to the bill therefor. 

And having fully answered they pray to be hence dismissed with 
their reasonable costs in this behalf sustained. 

SARAH M. DAVIDSON, 

M. JOSEPHINE BRIDGET. 
BERNARD M. BRIDGET, 

Trustee & Committee. 
MARY A. JOHNSON, 

Bv W. G. JOHNSON, Solicitor. 

W. G. JOHNSON, 

Solicitor for Defendants. 

Signature and verification by defendants waived. 

WILTON J. LAMBERT, 

Solicitor for Complainants. 

14 Petition of Lucas P. Loving to be Made Party Defendant. 

Filed April 28, 1908. 

* 1 * * 1 * 

T* 'p *p -p /p 

To the Honorable the Judge of said Court : 

Petitioner respectfully states: 

L He is a citizen of the United States, a resident of the District 
of Columbia, and files this suit as trustee in bankruptcy of David 
Moore, defendant named in this cause, as hereinafter more fully 
appears. 

2. Heretofore, to wit: on the 6th day of March 1908 complain¬ 
ants in the above entitled cause exhibited their bill against the de¬ 
fendants herein named, including said David Moore, "wherein they 
prayed partition of the therein described real estate, and for an ac¬ 
counting against the said David Moore. 

3. The said David Moore was, on, to wit: the 4th day of March 
1908 duly adjudged a bankrupt by this court holding a Bankruptcy 
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Court, and thereafter petitioner was duly elected his trustee, and 
has qualified as such trustee. 

The premises being considered, petitioner prays: 

That he may be made party defendant to the original bill filed in 
this cause in the place and stead of the said David Moore. 

L. P. LOVING. 

15 District of Columbia, ss: 

I do solemnly swear that I have read the foregoing petition by me 
subscribed, and know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and those stated upon 
information and belief I believe to be true. 

L. P. LOVING. 

Subscribed and sworn to before me this 22 day of April 1908. 

[seal.] JOSIE A. GORMAN, 

Notary Public, D. C. 

WHARTON E. LESTER, 

Solicitor for Petitioner. 


Order Making Lucas P. Loving, Trustee, Party Defendant. 

Filed April 28, 1908. 

* ***** * 

Upon consideration of the petition of Lucas P. Loving filed herein, 
it appearing to the Court that the defendant David Moore, named in 
the original bill of complaint in this cause, has been duly adjudged 
bankrupt and that the said Lucas P. Loving is the duly qualified 
trustee of his estate, it is this 28" day of April 1908, 

Adjudged, ordered and decreed that the said Lucas P. Lov- 
16 ing, as trustee'in bankruptcy of the said David Moore, be and 
is hereby made party defendant in this cause, in the place 
and stead of the said David Moore. 

Bv the Court, 

HARRY M. CLABAUGH, 

Chief Justice. 

I consent. 

W. J. LAMBERT, 

Sol’r for Complainants. 

Ansiver of Lucas P. Loving. 

Filed April 29, 1908. 

******* 

This defendant, answering said bill, or so much thereof as he is 
advised it is necessary or material he should answer, for answer says: 

1. That he is the trustee in bankruptcy of David Moore, defend- 

2—2258a 
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ant named in the above entitled suit and has, by order of this court 
been substituted as defendant for said bankrupt. He has no infor¬ 
mation concerning the allegations in paragraph one of said bill and 
can neither admit nor deny the same. 

2, 3, 4, 5, 6. He has not sufficient information or knowledge to 
admit the allegations in paragraph 2, 3, 4, 5, and 6 of said bill of 
complaint, or to deny the same, except that he avers upon informa¬ 
tion and belief that the said David Moore had certain interest 
17 in the real estate described in said bill piror to his adjudica¬ 
tion as bankrupt, and he avers that such interest is now vested 
in him, this defendant, as trustee for said bankrupt. He does not 
know who are the parties interested in said property, and calls for 
strict proof of all the material allegations of said bill. 

7. Upon information and belief he admits the allegations in para¬ 
graph seven in said bill. 

8. Lacking sufficient information thereof, he cannot admit or 
deny the allegations in paragraph eight of said bill, but avers that, 
if it be true that the said David Moore was indebted to his co-tenants 
as in said paragraph set forth, that the parties to this cause cannot, 
and should not be allowed to recover anything against him in this 
cause by reason of any matter or thing in said bill set forth, but that, 
they and each of them, if they have any claim against the said David 
Moore, must and should be required to prove the same as a creditor 
of said bankrupt in the bankruptcy proceedings against him, which 
proceedings are now pending, and he denies their right to recover 
anything from the said David Moore, or from this defendant out of 
any interest heretofore owned by the said David Moore in the said 
real estate by reason of any matter or thing in said bill set forth. 

L. P. LOVING, 

Trustee in Bankruptcy of David Moore. 


18 District oe Columbia, ss: 

I, Lucas P. Loving, do solemnly swear that I am the trustee in 
bankruptcy of David Moore originally named as defendant in the 
above entitled cause; that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the matters and 
things therein set forth of my own knowledge are true and those set 
forth upon information and belief, I believe to be true. 

L. P. LOVING. 

Subscribed and sworn to before me this 28th day of April 1908. 

[seal.] JOSIE A. GORMAN, 

Notary Public, D. C. 

WHARTON E. LESTER, 

Solicitor for Defendant. 


LUCAS P. LOVING, ETC., VS. MARY A. MOORE ET AL. 


il 


Decree for Sale and Appointment of Trustees. 

Filed May 28, 1909. 

******* 

This cause coming on to be heard at this Term upon the plead¬ 
ings and testimony, and having been submitted and considered by 
the Court, it is, this 28th day of May, A. D., 1909, adjudged, ordered 
and decreed that the real estate mentioned and described in the Bill 
of Complaint as follows: 

(1) All that piece or parcel of land in the District of Co- 

19 lumbia being the West twenty-five (25) feet by the depth of 
one hundred and twenty-four (124) feet of original lot num¬ 
bered seventeen (17) in square numbered four hundred and forty- 
nine (449), improved by premises known as 616 M Street, North¬ 
west. 

(2) All that piece or parcel of land in the District of Columbia 
known as part of original lot numbered five (5) in square three hun¬ 
dred and eighty-one (381), contained within the following metes 
and bounds, namely: beginning for the same on the line of Louisi¬ 
ana Avenue at a point distant ninety-seven (97) feet East from the 
East line of Tenth Street, and running thence northwesterlv at 
right angles to said Avenue forty-eight (48) feet one (1) inch, 
thence West at right angles to Tenth Street, nineteen (19) feet ten 
and one-half (KB/g) inches, thence South to intersect a line drawn 
at right angles to said Avenue, from a point on said Avenue distant 
twenty-one (21) feet two (2) inches, southwesterly from the be¬ 
ginning, thence Southeasterly at right angles to said Avenue at a 
point distant twenty-one (21) feet two (2) inches, westerly from 
the beginning, the last two lines being together about fifty-six (56) 
feet and one (1) inch, and thence along said Avenue Easterly 
twenty-one (21) feet two (2) inches to the place of beginning. 

(3) Also part of said original lot numbered five (5) in said 
Square numbered three hundred and eightv-one (381), con- 

20 tained within the following metes and bounds, namely: be¬ 
ginning for the same at a point on Louisiana Avenue distant 

ninety-seven (97) feet from the line of Tenth Street, West, and 
running thence Easterly along said Avenue twenty-nine (29) feet 
six (6) inches, thence Northwesterly at right angles to said Avenue 
fifty (50) feet, thence Westerly parallel with said Avenue twenty- 
nine (29) feet, more or less, to intersect a line drawn South from a 
point in the North line of said lot distant twenty-five (25) feet West 
from the Northeast corner of said Lot, thence South two (2) feet 
eight (8) inches, more or less, to intersect a line drawn at right 
angles to said Avenue from the point of beginning, thence South¬ 
easterly at right angles to said Avenue forty-eight (48) feet, more or 
less, to the place of beginning. 

(4) Also that piece or parcel of land situate and being in the 
City of Washington, District of Columbia, known and distinguished 
as part of original lots numbered eight (8) and nine (9) in the 
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square numbered four hundred and one (401), beginning for the 
same at the Northwest corner of said square and running thence 
South with the line of Ninth Street twenty-two (22) feet seven and 
one-half (7f4) inches, thence East eighty-six (86) feet and eight 
(8) inches, thence North to M Street twenty-two (22) feet seven and 
one-half (7VL») inches, thence with the line of M Street West eighty- 
six (86) feet eight (8) inches to the beginning, with the 
21 reservation of the perpetual use of an alley in the rear of the 
said parcel of land three (3) feet six (6) inches wide for the 
common use of said premises and the adjoining house on Ninth 
Street, said alley extending from M Street forty-three (43) feet 
South. 

be sold; that Wilton J. Lambert and William G. Johnson be and 
they hereby are appointed Trustees to make said sale, giving bond 
in the penalty of Sixty thousand dollars; and that the advertisement 
of said sale be made in the Evening Star newspaper. It is further 
ordered that the provisions of Equity Rule No. 91 be in all respects 
complied with. 

By the Court: 

JOB BARNARD, Justice. 

We consent to the above decree. 

WILTON J. LAMBERT, 

Soli for Complainants. 

W. E. AMBROSE, 

S'Ol, for Sarah 31. Davidson , Mary A. Johnson , 31. 
Josephine Bridget , & Bernard 31. Bridget. Her 
Committee & Trustee. 

WHARTON E. LESTER, 

Sol. for Lucas P. Loving , Trustee in Bank¬ 
ruptcy of David Moore & 31. Regina Moore. 
EUGENE A. JONES, 

Sol. for David 31oore. 

R. H. YEATMAN, 

Sol. for All Other Defendants. 


22 Decree Ratifying Sale and Referring Cause to Auditor. 

Filed July 19, 1909. 

^ ^ jlf 

'I' T t T T 

It appearing to the court, from the proofs of publication filed 
herein that the order nisi ratifying and confirming the sale of all 
the real estate described in the Bill as reported herein by the Trustees 
appointed by the decree to make said sale has been duly published 
as provided in said order and no cause having been shown herein by 
any party against the final confirmation of said sale; 

And it further appearing to the court from the duly executed as¬ 
signment by Moore & Hill, Incorporated, the purchase- of said real 
estate that said corporation has assigned all its rights under said sale 
in the parts of lots five in Square 381, described in the proceedings 


LUCAS P. LOVING, ETC., VS. MARY A. MOORE ET AL. IS 

to one Joseph Ferrero; and all its rights in lots eight and nine in 
Square 401 to Chauncey C. Williams; and all its rights in part of 
lot 17, in Square 449 to Gustave Oppenheimer, it is therefore, by 
the court this 19tli day of July, 1909, adjudged, ordered and decreed 
that the said sale of said real estate be and the same is hereby finally 
ratified and confirmed. 

It is further adjudged, ordered and decreed that upon full com¬ 
pliance with the terms of sale by the purchaser or its assignees, the 
Trustees herein are directed to convey unto the said assignees of said 
Moore & Hill, respectively, the pieces and parcels of land in the 
bill described and to them respectively assigned by the said Moore & 
Hill. _ 

23 It is further ordered that this cause be and the same is 

hereby referred to the Auditor to state the account of the 
Trustees and the distribution of the fund arising from said sale. 

WRIGHT. 


Auditor’s Report. 

Filed September 22, 1910. 

^ s|s jjs si< * 

This cause was referred to the Auditor to state the account of the 
trustees and distribution of the fund. 

After due notice I proceeded with the reference, and I return the 
said accounts stated in the Schedules hereto annexed, accompanied 
by the vouchers, exhibits and testimony. 

In Schedule A I have debited the trustees with the proceeds of 
sales and rebates of insurance and rent from the purchaser. I have 
credited them with the cost of suit, certain allowances to the pur¬ 
chasers for rents and taxes, etc., payments to extinguish the trust 
indebtedness, miscellaneous costs, the cost of their bond for a portion 
of the second year, their commissions under the rule on proceeds of 
sales, and the. cost of the reference. 

Schedule B is a statement in more or less narrative form showing 
the mutations of interest in this property as a basis for dis- 
24 tribution. These mutations have been varied and numerous 
since, the first vesting of the estate under the will of John 
Moore, by reason of deaths and conveyances, and the calculation of 
the same has been more or less complicated by the interposition of 
dower interests and the non-joinder of some of the parties in certain 
of the conveyances. 

The estate originally vested in five equal parts; one of these parts 
bv will passed into the hands of strangers. Subsequently this part 
was purchased out of the monies raised on real property sold in this 
proceeding, but the conveyance of the same was not made to all the 
parties in interest in the estate, some of them being minors, others 
having only dower interest; but while the parties in interest did not 
all join in the deed of trust securing the indebtedness, it is not dis¬ 
puted, and as a matter of fact appears indirectly in the evidence that 
the interest on the trust indebtedness was paid out of the income of 
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the whole estate, and the indebtedness itself has been paid by the 
trustees out of the fund of the entire estate. Moreover, the parties 
in interest who did not take under the conveyance of this one-fifth, 
had small interests, and as the difference in money would be trilling’ 
all the counsel in the case representing all the parties agreed before 
the Auditor that the deed conveying this one-fifth interest should be 
considered as having conveyed to all the parties in interest in the 
same proportion as their interests stood at the time of the conveyance. 

The facts upon which the mutations of interest are based 

25 are recited in detail in the Schedule, and I therefore, do not 
repeat them here, except as to the particular fact above noted. 

In Schedule C I have stated the distribution of the fund as the 
rights of the parties appear. Two questions were raised before the 
Auditor with respect to the distribution,—one being on the claim of 
the wife of David Moore to a commutation of her inchoate dower set 
up in the pleadings, the other being the right of his co-tenants to 
have charged against his share, certain rents collected by him and 
not accounted for. 

It was contended by his trustee in bankruptcy that his interest is 
not chargeable with the commutation of his wife’s inchoate dower, or 
with the rents collected by him, the latter contention being on the 
ground that the adjudication in bankruptcy antedated the filing of 
this suit. I have given very careful thought to both of these ques¬ 
tions. The consensus of authorities supports the proposition that a 
wife’s right of dower is subject to be divested by a sale in partition of 
the real property in which her husband may have a co-tenancy, on 
the theory that, his seizin is subject to the paramount right of his co- 
tenant- to demand partition; and that she is not a necessary party to 
a proceeding in partition. This question is discussed very fully by 
Freeman on Co-Tenancy and the rule is there laid down. It will also 
be found stated in 14tn Cye., 951, supported by the authorities there 
quoted. One of the late cases on this subject goes so far as to say 
that not being a party in interest in the proceeding, she has 

26 no interest in the fund arising from the sale, and no portion 
of it can be distributable to her as commutation of her in¬ 
choate dower. 

(39tli L. R. A. 384. 389 reporting Haggerty vs. Wagner, 148th 
Ind. 625.) The subject is also well discussed and reasoned in 
L. R. A. 16, 716, reporting Holly vs. Glover 36th S. C. 404. with 
notes thereon. 

However, this proposition may be. the facts are that in this cause 
Mrs. Moore was made a party,‘and asserted her claim. Moreover, 
it will not be disputed that the wife’s right of dower is superior to 
anv claims based upon debts or obligations of her husband incurred 
during coverture. Tt is no doubt because of this well settled princi¬ 
ple of law that the bankruptcy Court in this jurisdiction has, upon 
the raising of this question, commuted the inchoate dower of the 
wife, and if the share of David Moore in the proceeds of this property 
should ho distributed to his trustee in bankruptcy, hD wife s right of 
commutation of her inchoate dower could be successfully asserted in 
the bankruptcy cause. I have, therefore, distributed to her out of 
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liis share her commutation of inchoate dower, based upon the Ameri¬ 
can Experience Tables of Expectancy. 

With respect to the claim against David Moore’s interest for rents, 
the facts appear to be that he, individually, acting in his business of 
real estate agent, and subsequently the corporation engaged in the 
same business, in which he was a stockholder, Moore & Hill. Incor¬ 
porated, collected the rents from these properties for a period of some 
years during the lifetime of his mother who was then the co- 

27 tenant, and therefore before he acquired any interest in the 
estate. After he acquired his interest by reason of the death 

of his mother, he continued in the same capacity to collect the rents, 
and the rents which are now sought to be charged against him are 
rents which he collected in the same capacity for a period of some 
months before the filing of the bill as to all the parties and rents 
which he retained (owing to controversy among the parties) out of 
one of the interests, collected also by him while his mother was the 
co-tenant and thereafter. It is not disputed that the trustee in bank¬ 
ruptcy takes the estate of the bankrupt charged with all the equities 
and liens which may be asserted against it. and while I do not regard 
as having much force the contention that these rents were collected 
by Moore in the capacity of agent and not as co-tenant, (it may well 
be said that in all such cases the co-tenant allowed to collect the rents 
does so with the consent or authority of his co-tenants) ; it does seem 
that the true question presented is whether at the time of the bank¬ 
ruptcy his co-tenants had a lien, equitable or otherwise, upon his 
interest in this property by reason of his conversion of the rents to 
his own use. At common law there was no right of action by one co- 
tenant against another for rents. The statute of Anne provided the 
action of account, and. except where that has been superseded, as in 
this jurisdiction, by other statutory provisions and by constructions 
of the Courts allowing action in assumpsit, that is the method of pro¬ 
cedure at the present time, even in this Country. Our stat- 

28 ute, Section 93 of the Code, seems to do no more than to pro¬ 
vide the remedy of an accounting in a partition suit. Some 

of the authorities hold that an equitable lien attaches from the time 
of the filing of the bill for partition; others hold that the lien does not 
attach until the accounting is had and the amount ascertained, and 
that would seem to be the construction of our statute. The best 
discussion of the proposition which I have been able to find is con¬ 
tained in the opinion of the Court in Flack vs. Gosnell. 76th Md. 
88, 16th L. R. A. 517 quoting Story’s Equity and -Tones on liens. 
If such a secret lien were allowed, it might be used to defeat to a large 
extent the claims of innocent creditors. At best, if there were any 
lien or equit/? it could not be said to exist previous to the filing of the 
bill for partition, and in this case the bankruptcy adjudication ante¬ 
dated the bill bv two days. I have, therefore, disallowed the claims 
of the co-tenants for these rents and distributed the remainder of 
the share of David Moore to his trustee in bankruptcy. I have, 
however, for the information of the Court and in the ev ent that the 
Court should take a different view of the law, made in Schedule D a 
statement of the rents so collected by Moore, which can be distributed 
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to the other heirs in their respective proportions of interest shown in 
the Schedule C. 

LOUIS A. DENT, Auditor. 

Sept. 22, 1910. 


29 


Schedule C. 
Distribution. 


Balance from Schedule A 


40,040.28 


Distributable per Schedule B as follows: 


To M. Regina Moore, commutation of 

inchoate dower, 1/224. 

Lucas P. Loving, trustee in bankruptcy of 

David Moore, 13/224. 

Mary A. Johnson, 14/224—1/16. 

Sarah M. Davidson, the same. 

Bernard M. Bridget, committee of M. 

Josephine Bridget, the same. 

Benjamin T. Cary and Milton J. Lambert, 

trustees, one-fourth. 

Mary A. Moore, commutation of 

dower, 4/160.. . . . 1,001.00 

As grantee of Rov J. Moore, 

9/160 .’. 2,252.26 


30 John G. Moore, 9/160. 

Benj. C. Moore, the same. 

Sarah L. Arend, the same. 

Sarah V. Carry Lee, commutation of 

dower, 57/17640. 

Benj. T. Cary, trustee, 491/2352. 

Milton J. Lambert and "William C. Sullivan, 
attorneys interest of Jessie Cary; claimed 
by their respective clients, 1067/70560. . 
Jessie Cary, interest acquired after deed, 

9/2352. 

Charles Cary, 191/10080. 


178.75 

2,323.77 
2,502.52 
2,502.52 

2,502.52 

10,010.07 


3.253.26 

2.252.27 

2.252.27 

2.252.27 

133.92 
8,358.75 


605.48 

153.21 

758.70 


Totals. 


40,040.28 40,040.28 


LOUIS A. DENT, Auditor. 
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31 Schedule D. 

Account of Rents Received by David Moore, One of the Tenants' 

in Common , and Not Accounted For. 

Dr. 

To rents received by him, as per statement of account 
annexed to his answer in this cause, from Nov. 1, 1907, 
to Mar. 4, 1908. 1,301.50 


Cr. 

By disbursements on account of property as per said state¬ 
ment of account: 

Repairs . 27.33 

Janitor service. 60.00 

Gas bill. 14.00 

Water rent. 8.64 

Coal bill. :... . 132.50 

- 242.37 

Commission on rents, 5%. 65.08 

- 307.45 


Balance. 994.05 

Dr. 

To rents collected and retained from the Anna Maria 

Cary interest, per statements filed in evidence. 256.40 

Total rents due by him. 1,250.45 

LOUIS A. DENT, Auditor. 

oo ****** * 


Thursday, November 19, 1909—10.30 a. m. 

Hearing pursuant to notice. 

Present: Mr. Lester, Mr. Sullivan and Mr. Lambert. 

David Moore, being duly sworn testified as follows: 

By Mr. Lester: 

Q. At the time you filed your answer in this case you showed 
rents collected by you amounting to $1,002.61 which had not been 
paid over. Please state whether this is correct, in amount or whether 
it is subject to deduction? A. That is what my books show. There 
is a credit or deduction there. 

Q. What deductions? A. Deductions on account of monies due 
me from the John Moore estate. 

Mr. Sullivan: I object to that unless the witness is cautioned to 
speak from his own personal knowledge. 

3—2258a 
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The witness is so cautioned by Mr. Lester. 

Q. State in detail what deduction you claim should be made 
from your statement as filed with your answer. A. There was an 
entry made charging myself with $98.40 check to Washington Six 
Per Cent Building Association. It should have been a credit to me. 

Q. It appears on the debit side and it should appear on 

33 the credit side? A. Yes, sir. 

Q. What other deduction? 

Mr. Sullivan: We are willing to let the testimony go in subject 
to our objection. 

A. I figured the various amounts received on a piece of paper 
which show amount of $500.90 received and there is only a com¬ 
mission of 95$ on that amount and it should have been $25.04 
less 95$, and that is $24.09. 

Q. Commission on collection of rents? A. Collections made by 
me, yes, sir. 

Q. What other deductions, if any? A. There is another deduc¬ 
tion. 

Q. Amounting to how much? A. $446, plus interest amount¬ 
ing to $157.32. 

Q. What was that $446? A. Am I to explain that in my own 
wav ? 

Q. Yes, go ahead. A. The John Moore estate owned premises 
602 Pa. Ave. The devisees under the will of John Moore were 
five heirs in Ohio and my father, making the 6th interest. One of 
the heirs, Mary M. Cooper, held a life interest in this property which 
reverted to the remaining five. My father conveyed that property 
to my mother, or his interest. I sold this property in 1899 and 
Mr. Benj. T. Cary was appointed trustee for Mrs. Cooper to handle 
this fund for her. 

Q. Her interest was one-sixth of it? A. Yes, sir. My mother 
assigned to me whatever interest would come from Mrs. 

34 Cooper’s interest, an assignment which Mr. Cary accepted. 
My recollection is that Mrs. Cooper died about 1902. I am 

not positive of that. This money was put into the building at 9th 
and M Streets to make improvements. 

Q. This same property now being sold? A. Yes, sir. 

Q. Did I understand you to mean that your part of the money 
was put in there? A. Yes, sir. 

Q. Was other part of the money put in there, too? A. Yes, sir. 

Q. What was your part of the money? A. My interest was $446. 

Q. And that was in 1902? A. When she died. 

Q. Are there other deductions? A. Yes, sir. My interest in the 
rents of this propertv. 

Q. In the $1,002.61? A. Yes, sir. 

Q. What was your interest in that? A. $51.80. 

Q. Any other deductions? A. That is all I know of. 

Q. For how long a time have you been collecting the rents from 
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the property mentioned in these proceedings? A. About eleven or 
twelve years. 

35 Q. In what capacity? 

Mr. Sullivan: I object. 

Q. Tell us by whose authority you collected these rents? A. By 
the authority of all the parties in interest except Mrs. Cooper. 

Q. At that time, about eleven years ago, when you began col¬ 
lecting this rent, state whether your mother was living? A. Yes, 
sir. 

Q. Is she living now? A. No, sir. 

Q. When did she die? A. February 1907. 

Q. What if any difference was there in your method of collecting 
and accounting before your mother’s death and after her death? 
A. The only difference was I distributed her share to my sisters. 

Q. State whether or not you received brokerage and if so at what 
rate for collections prior to your mother’s death? A. Yes, sir, five 
per cent. 

Q. And after your mother’s death? A. Yes, sir. 

Q. At what rate? A. The same, sir. 

Q. When you stated you had authority from all except 

36 Mrs. Mary Cooper, state what that authority was? A. It was 
written authoritv for me to collect the rents. 

XJ 

Mr. Sullivan: I object to the testimony and move that it be 
stricken from the record as the written authority itself is the best 
evidence. 

Q. What form was that, was it in the form of a letter? A. Yes, 
sir. 

Q. Where is that paper? A. It was with my papers that the 
trustee in bankruptcy took possession of. 

Q. Do you know T whether that particular paper w^as delivered to 
the trustee? A. I could not state that, 

Q. Did you deliver them or w^ere they taken? A. I delivered 
them. 

Q. I believe your business is and has been all this time that of a 
real estate broker? A. Yes, sir. 

Mr. Lambert: I object to testimony here relative to claim by Mr. 
Moore of $446 wdiich he claims was invested in this “M” Street prop¬ 
erty. 

Cross-examination by Mr. Sullivan : 

Q. You said you had authority to collect the rents from all parties 
except Mrs. Mary Cooper? A. Yes, sir. 

Q. Did you have such an authority from Mrs. Cary? 

37 A. I don’t know her. I suppose she is a descendant- 

Q. No, she is the widow of John Cary. A. The widow 
of a deceased son of Anna M. Cary, one of the original heirs. 

Q. Did you get authority from her to continue collecting? A. 1 
never remitted to her. I never knew her. 

Q. Did you make remittances in person? A. I did, by draft. 
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Q. Don’t you know remittances were made to her? A. Not 
through me. 

Q. Through your office? A. No, sir. 

Q. Did you have authority from Charles Cary? A. No, but I can 
explain that. 

Q, Did you have authority from Jessie Cary? A. My recollec¬ 
tion is that I received after Anna M. Cary’s death a letter signed by 
Anna M. Cary to remit to Virginia Cary. 

Q. Do you mean Helen V. Cary? A. Yes, sir. 

Q. And that supposed letter is the only authority? A. Yes, sir; 
signed by the heirs of Anna M. Cary. 

Q. Is it not a fact that instead of that being the case, the only one 
of the survivors or the only one of the widow and children of John 
Cary who gave such authority and that on account of Jessie 

38 Cary giving that authority and afterwards contesting it, you 
never remitted to Jessie Cary but did remit to Sarah V. Cary 

and Charles Cary? A. I never made any remittances to Sarah V. 
Cary or to Charles Cary. 

Q. You did not remit the sum in dispute between her and Jessie 
Cary? A. I don’t know anything about that. 

Q. You submitted a statement of $279.66 withheld? A. Yes, sir; 
that is correct. I have no recollection of making any remittances 
to Sarah V. Carv. 

Q. Do you mean to say you did not make any remittances? A. 
I have no recollection of and am almost positive I did not. As well 
as I can recall, I am positive I did not. 

Q. I suppose you are indebted to these people then for that much? 
A. I don’t know about that. All I know about this party you 
represent is she called at my office and told me she was going to take 
action against me. I have no recollection of remitting to her. 

Q. You have a recollection of reserving the sum in dispute? A. 
Yes, sir. 

Q. And that is the only dispute called to your mind by Mrs. Sarah 
V. Cary Lee? A. Yes, sir. 

Q. Mrs. Lee didn’t threaten to take action against you for 

39 remitting her share of the rents to Helen V. Cary? A. Yes, 
sir. 

Q. What authority did you then have? A. I did not know of 
this Mrs. Lee until she walked in my office and she advised me very 
forcibly that she was going to take action. 

Q. What authority did you have from Mrs. Sarah V. Cary Lee 
to remit the rents that belonged to her to Helen Cary? A. "None 
at all. 

Q. You have heard of Jessie Cary? A. Never heard of her. 1 
don’t recall the name of the party. T never knew of this Mrs. Lee. 

Q. This first item you testified about, this check of $98.40, do you 
know what that was? A. I can only state from my books. ’ I know 
it was interest. 

Q. I thought you stated you could tell us of that from your per¬ 
sonal knowledge? A. I know it was interest on the loan at 9th and 
M Sts. I don’t want to mislead you. . I know that that is all it 
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could have been. I never had nnv account with the Washington 
6% Building Association outside of interest account for that money 
advanced. 

Q. You filed an account in this case on the 11th of May, 1908, an 
itemized statement in which you show balance due $1,002.61. Can 
you tell how that account filed in this cause was prepared? 
40 A. From my hooks. 

tj 

Q, Who prepared it? A. I could not answer that. 

Q. Did you verify it or compare it with the hooks? A. I don’t 
know that I did. 

Q. You don’t mean vou filed an answer and stated vou had an- 
nexed a true account when you did not compare it? 

Mr. Lester: The answer speaks for itself. 

Mr. Sullivan: 1 will withdraw the question. 

Q. Can you explain to us how it happened the errors now referred 
to by your testimony came in this account? A. I did not know of 
them until this morning. 


Cross-examination by Mr. Lambert : 


Q. When you would make remittances to these different heirs you 
would retain from what you remitted to Helen V. Cary certain 
monies held up on account of protest of Jessie Cary? A. Yes, sir. 

Q. I will ask you if you can tell me what that amount was that 
you held up? A. I could not tell. 

Q. Look at this paper and tell me whether that is a correct state¬ 
ment of what you held up in that stateement? A. This is Benjamin 
Cary’s handwriting. To the best of my knowledge that is correct. 

Q. Have you those statements of copies of those statements sent 
every month to these people? A. I would have copies of 
41 them in my letter press book. 

Redirect examination by Mr. Lester: 


Q. State whether this $279.66 wdiich seems to have been held up 
on the protest of Jessie V. Cary is included in this $1,002.61 men¬ 
tioned in that answer? A. It is. 


By Mr. Lambert: 

Q. In what way do your books show that you have closed up your 
books for any particular period? A. By check for drafts to balance 
$433.66 under date of October 30, 1907. 

Q. Comparing that with the statement you sent out with that 
check would show whether or not the amount was included in this 
account? A. Yes. 

Bv Mr. Sullivan: 

Q. This memorandum shows that rents March 24, 1905, to August 
30. 1907? A. My recollection is that I received notice at that time. 

Q. The first date in that account is November 1, 1907. The ac¬ 
count shows no funds carried over as of that date. Kindly explain 
how* that $279.66 is included? A. My recollection is that I never 
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heard of any claim against- the interest of Helen V. Cary until about 
December, '07, or January, 1908. 

Q. Your testimony is that from March 24, 1905, to August 
42 30, 1907, you held out $279.(56; that account filed with your 

answer began November 1, 1907, and shows no balance car¬ 
ried forward as of that date. Kindly explain how this $279.66 is 
included in this account? 


Mr. Lester: I object to that question as the witness has not said 
he held out any money back of 1905. 

Q. Your testimony here this morning corrects the commission 
charge of $.95 appearing in your account filed in your answer. I 
find in that account the following charge for commission, November 
30, 18.95? A. Yes, sir. 

Q. December 31, 1907—$18.95? A. Yes, sir. 

Q. January 31, 1908—$17.67? A. Yes, sir. 

—. March 4, 1908—this charge of $.95? A. Yes, sir. 

Q. Did you take these other items that I have just read into con¬ 
sideration in making your correction this morning? A. I did. 


Bv Mr. Lester: 

i/ 

Q. Does your ledger show whether or not you accounted for all 
the collections made by you on any of this property up to and in¬ 
cluding November 30, 1907? A. It does. 

By Mr. Sullivan: 

(). Do vou know whether or not the facts shown bv vour ledger 
in that connection are correct or would you have to depend 
43 upon the accuracy of the person who made the account? A. 

I would have to depend upon the accuracy of the one who 
prepared the account. 

Adjourned subject to notice. 


* * * * * * * 


Thursday, April 21, 1910—11:00 a. m. 
Hearing pursuant to notice. 

Present: Mr. Lester, Mr. Sullivan and Mr. Lambert. 

Mr. David Moore recalled for further examination by Mr. 
Lester : 

Q. Give me the names of the heirs of John Moore whom you 
said died before 1890? A. There was Joseph Moore; Graham C. 
.Moore; Anna M. Cary; Frank B. Moore; Mary Cooper and Jas. F. 
Moore. 

Q. James F. Moore was your father? A. He was my father. 

Q. And they owned property described in these proceedings #760 
Pa. Ave.. which was sold? A. They did. 

Q. You said Mrs. Mary Cooper had only a life interest in the 
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property. State when she died? A. To the best of my knowledge 
and belief about 1902 or 1903. 

44 Q. Now, you have stated that before her death she had life 

interest in that property, the remainder over to these other 
heirs, and that your mother had assigned her interest to you. I 
will ask you to state if that is the instrument assigning the property 
to you? A. It is. 

Mr. Lester: I offer this paper in evidence. 

Mr. Lambert: We object to that on the ground that it has noth¬ 
ing to do with the case in our opinion or anything to do with the 
disposition of money here. 

Mr. Sullivan: f make the same objection,—the‘assignment is 
not a material issue. 

Q. You have already testified that Mr. Cary had that money and 
that he, I think you stated, had issued a paper to that effect, and I 
will ask you if that is the paper and that is Mr. Carey’s signature? 
A. Yes, sir. 

Q. That is his signature? A. Yes, sir. 

Q. And that is the paper? A. Yes, sir. 

Mr. Lester: I offer that paper in evidence. 

Q. A T ou said you began to collect this rent of the John Moore 
property when? A. In 1899. 

Q. You stated that at that time you obtained the written au¬ 
thority of all the heirs? A. All except Mrs. Cooper. 

45 Q. Have you been able to locate that? A. I cannot locate 
it, and I made diligent search for it. 

Q. For how long did you collect these rents? A. To 1908. 

Q. During that time did you individually collect them all the 
time? A. No. 

Q. For what time did you collect them? A. 1899 to 1903 in 
dividually, when I formed partnership with Mr. Hill. 

Q, Partnership or corporation? A. First a partnership and then 
incorporated. 

Q. Did the partnership collect the rents? A. Yes. 

Q. Up to what time? A. Up to 1905. 

Q. Then who collected? A. I did individually. 

Q. Did the corporation collect any rents at any time? A. They 
did. 

Q, During what period? A. From 1900 to 1905. 

Q. And after 1905 when you severed your connection with Moore 
& ITill, vou collected them yourself? A. I did. 

Q. State whether or not. during that time commissions were col¬ 
lected, and at what rate? 

Mr. Lambert: I object, 

46 By the Auditor : I think I will let him go right ahead. 

A. Five per cent. 

Q. First state whether they were deducted? ,4. They were de¬ 
ducted at five per cent. 
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Q. Do you mean they were deducted by you individually while 
you were acting individually; by Moore & Hill and by the corpora¬ 
tion while the corporation was collecting the rents, and also by you 
after the corporation had turned it back to you? A. I do. 

Cross-examination by Mr. Lambert : 

Q. I believe you stated in making these remittances during the 
time covered by the bill in this case, that you deducted one-fifth bah 
ance as held out by you as representing the interest of Jessie Cary? 
A. That was after a certain time. 

Q. That the total amounts held out in that way amount to 
$279.06? A.' I have forgotten the amount, but I could get it at 

once if I had my books here. 

Q. And you had your books here the other day? A. Yes. 

Q. I show you your testimony of the other day and refresh your 
recollection by it? A. Yes. 

Q. I show you this letter of September 14th and statement 

47 of Sept. 11 tin 1905, and ask you to look at it to see if that 
refreshes your recollection as to those facts? A. That I am 

sure is correct. My testimony does not refer to this. This letter is 
correct. That was"the time of the death of Anna M. Cary. 

Q. I show you a number of statements running from September, 
1905, up to and including August, 1907. Kindly look at these state¬ 
ments and you will find an amount reserved each month on account 
of this interest of Jessie Cary, and the statements show the amounts 
reserved as $279.66? A. Yes, they are correct. 

Mr. Lambert: I offer these statements in evidence marked W. J. 
L. 1. 

Cross-examination bv Mr. Sullivan : 

ts 

Q. When you were on the stand before you stated you had au¬ 
thority from all except Mrs. Mary Cooper? A. Yes. 

Q. And that authority was in writing? A. Yes, sir. 

Q. You have looked for that authority? A. Yes, sir. 

Q. And you cannot find it? A. No, sir. 

Q. You stated when you were on the stand before that you had 
turned it over to the trustee in bankruptcy? A. I stated T had 
turned all of my papers over. 

Q. You could not state whether that particular paper was 

48 turned over? A. T could not. 

Mr. Slllivax : 1 renew my objection as the statement itself is the 
best evidence. 

Q. When you were on the stand before you were asked if you had 
this authority from John P. Cary and Sarah V. Carey Lee, Jessie 
Cary and Charles Cary? A. No. 

Q. And your reply was that you did not know any of those parties 
excepting Mrs. Sarah Y. Cary Lee. A. That is right. 

Q. And you did not have authority from her? A. Not from her. 

Q. Let me call your attention to this and read one sentence to 
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you, “as you will notice we have deducted one-fifth on the amount 
that originally would have been due you on account of the interest 
of the minor heir of one of your brothers? Was that brother John 
P. Cary? A. To the best of my recollection. 

Q. And the child was his child? A. I don’t know. 

Q. She is the only child about whom there is any contest? A. I 
am not quite clear on that. 

Q, To the best of your recollection it was the child of John P. 
Carey? A. Yes. 

Q. Then you were mistaken in your answer to the question of 
Mr. Lambert when you said that letter had nothing to do 

49 with it? A. Yes, I was mistaken. 

By Mr. Lambert: 

Q. You have produced an assignment here of interest in a sum 
amounting to $2230 which w T as property to be held by Benjamin T. 
Cooper, the assignment being elated the 23rcl of January 1899. I 
ask you to tell us how that fund arose? A. I did not charge my 
mother any commission on the transaction. I paid my own expenses 
and she received the money in full for that at the time. 

Q. I am not speaking about the consideration for the assign¬ 
ment,—I am asking how this fund arose? A. Mrs. Cooper had a 
life estate and I am not sure whether she was adjudged insane or 
not, but Benjamin T. Cary acted as her trustee. I do not know 
what action was taken. 

Q. Had a life estate in what? A. In the estate of John Moore— 
he was my father’s uncle. 

Q. How did this fund arise? A. This property 602 Pa. Ave., was 
sold. 

Q. A piece of property belonging to this same estate or these same 
heirs, but not involved in the partition suit? A. Sold long before 
the partition suit, sold in 1899. 

Q. And Mrs. Cooper became entitled to $2230 out of that, to a 
life estate out of that property? A. Yes. 

Q. And that fund of $2230 was turned over to Benjamin T. 
Cooper as trustee to handle and invest for the life of Mrs. 

50 Cooper and at Mrs. Cooper’s death the principal to be dis¬ 
tributable among the heirs generally? A. Yes. 

Q, Your mother was entitled to a one-fifth interest in this $2230 
at the death of Mrs. Cooper? A. Yes. 

Q, When did Mrs. Cooper die? A. 1902 or 1903. 

Q. Llave you ever received any of this money from Benjamin T. 
Cary? A. No. 

Q. Have you made any demand on him for it? A. I am quite 
sure T did at the time of her death. Tf you will allow me to ex¬ 
plain. This money Cary had, and after he had it sometime he in¬ 
vested this money in Zanesville for the benefit of Mrs. Cooper; and 
the heirs decided to improve the property at 9th and M Sts., to 
change it from a store and dwelling into an apartment and store, 
and the investment w T as made by Cary as trustee for Mrs. Cooper on 


4—2258a 
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account of the improvements at 9tli and M Sts. That was about 
1905 at the time the investment was made in this estate. 

Q. After Mrs. Cooper died A. Yes. 

Q. At that time the fund belonged entirely to the heirs jointly? 
A. It belonged to Mrs. Cooper. 

Q. Mrs. Cooper was dead and it was distributable to the 

51 heirs at her death? A. Yes. 

Q. And the heirs all joined in that it should be invested in 
this property. At that time your mother was living? A. Yes. 

Q. And she assented? A. Yes. 

Q. Subsequently that piece of property on M Street was part of 
the property involved in this partition suit? A. Yes. 

Q. At the time the money was placed in the M Street property no 
trust or mortgage was taken to represent it? A. So far as this 
amount is concerned? 

Q. Yes. A. Not to my knowledge. 

Q. And the heirs living at that, time got the benefit of the im¬ 
provements made on that property? A. Yes, they got the benefit 
of mv share too. 

,c _ 

Q. Did you join in—but your mother was then living? A. Y*s, 
mother lived until 1907. 

Q. She assented? A. Yes, sir. 

Q. This assignment was never put on record? A. No. 

Q. You knew of that being done? A. Yes. 

52 Q. You assented to it? A. I had no right to assent to it 
then. 

Q, You had this assignment and did not raise any question about 
it? A. No, sir. 

By Mr. Sullivan: 

Q. Did you say this sum of $279.66 is included in this $1002.61 ? 
A. I can only state according to my books. When I gave that tes¬ 
timony my books were here. 

Q. You stated on the stand before that this sum of $279.66 was 
included in the sum of 1002.61? A. Yes, that is the best of my 
recollection. T had the book right before me, but my recollection is 
that the balance was carried from month to month and reserved. 

Q. Your answer in this case contains as annexed to it an account 
showing this balance of $1002.61? A. Yes. 

Q. T hand you this account and ask you to show me where the 
item is included in that account? 

Air. Lester: T object to such question as it is wholly unintel¬ 
ligible. 

By the Auditor: Please state more specifically the circumstances 
under which the $2230 was invested in the property sold in this pro¬ 
ceeding. A. All the heirs agreed to improve that property and I 
borrowed from the Building Association either $7000 or $8000 and 
they transferred this property at 9th and M St-, to my mother, to 
the best of my recollection, she making the bond with the 

53 Building Association, and to the best of mv recollection Mr 
Cary sent the check to my mother for this amount to be in- 
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vested there and my mother turned that money over to me and I 
drew the money and paid it out from time to time as the improve- 
ments went on. 

Argued and submitted. 


Saturday, May 7, 1910—11:00 a. m. 
Present: Mr. Lester and Mr. Loving. 

Lucas P. Loving being duly sworn testified as follows: 

By Mr. Lester: 

Q. You are trustee in bankruptcy of David M. Moore Bankruptcy 
Xo. 548? A. I am. 

Q. And you are the defendant named in these proceedings? A. 
I am. 

Q. Will you please state what date David Moore was adjudged 
bankrupt? A. On the Fourth of March 1908. 

Mr. Lester: I offer in evidence the order of the Supreme Court 
of the District holding Bankruptcy Court, adjudging David Moore 
Bankrupt, which shows that the adjudication was on March 4, 
1908. 

54 Q, Will you please state what liabilities have been proven 
against the estate? A. There has been filed and allotted bv 

the referee claims amounting to $67,823.80. 

Q. Will you state if there are assets enough to pay these claims? 
A. Oh, no. I doubt very much whether there will be sufficient to 
pay the cost of the administration of the estate. 

Q. How much money is in hand at the present time? A. 
$1,041.36. 

Adjourned. 

Friday, July 22, 1910—11.00 a. m. 
Present: Mr. Eugene A. Jones for Mrs. Moore. 

Mrs. Mary Regina Moore being duly sworn testified as follows: 
By Mr. Jones: 

Q. Mrs. Moore, what is your full name? A. Mary Regina Moore. 
Q. You are the wife of David Moore, one of the parties to this 
suit? A. Yes. 

Q,. How long have you been married? A. Nineteen years. 

55 Q. And what is your age? A. Forty-one; I am nearer to 
forty-two. 

Adjourned. 
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Thursday, September 8, 1910. 
David Moore recalled for further examination. 

By Mr. Jones: 

Q. Your full name is David Moore? A. It is. 

Q. You are party defendant to this suit? A. Yes. 

Q. And are the husband -of M. Regina Moore? A. I am. 

Q. How old are you? A. I was born April 19, 1867, and am 
forty-three. 

Adjourned. 


Exceptions to Auditor's Report. 

Filed October 8, 1910. 

^ ^ 

^ ^ ^ 

Xow come the plaintiffs, Mary A. Moore, John G. Moore, Benja¬ 
min C. Moore and Sarah L. Arend, and the defendants, Roy 
56 J. Moore and Beatrice Moore, Eudora Moore, Robert L. 

Moore, Olive Moore, Lizzie Moore Border, Richard P. Cary, 
and Matilda Carv, Charles G. Cary and Elizabeth Cary, Frank L. 
Cary, Benjamin T. Cary, Elizabeth T. Cary, Helen V. Cary, Bertha 
Cary, Sarah V. Cary Lee, Jess-e Cary and Charles Cary, through their 
attorneys and severally except to the report of the Auditor filed in 
this cause on the 22d day of September, A. D. 1910, as follows: 

To so much of said report as awards to Lucas P. Loving, trustee 
in bankruptcy of David Moore, the sum of $2323.77. 

To such much of said report as refuses to charge the share of 
David Moore, awarded to Lucas P. Loving, Trustee in bankruptcy 
with a lien in favor of the exceptants, to the extent of the rents un¬ 
accounted for by David Moore to exceptants, his co-tenants, as shown 
by Schedule D of said report. 

WILTON J. LAMBERT, 

Attorney for Plaintiffs. 
W. C. SULLIVAN, 

RUDOLPH H. YEATMAN, 

Attorneys for Defendants. 

To Eugene A. Jones, Attorney for David Moore & Mrs. David 
Moore; W. G. Johnson, Attorney for Mary A. Johnson, M. Jo¬ 
sephine Bridget and Sarah M. Davidson; Wharton E. Lester, At¬ 
torney for Lucas P. Loving, Trustee in Bankruptcy: 

Take notice that the aforegoing will be for hearing Friday, Octo¬ 
ber 14th, 1910. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

W. C. SULLIVAN, 

Attorneys for Exceptants. 
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I Service of copy acknowledged. 

WHARTON E. LESTER, 

H. 

Oct, 7, 1910. 

Oct. 7, 1910. 

Copies of foregoing mailed to Eugene A. Jones and W. G. John¬ 


son. 


RUDOLPH H. YEATMAN. 


Decree Sustaining Exceptions, &c. 

Filed November 7, 1910. 

* * * * * * * 


This cause coming on to he heard upon the exceptions filed herein 
on the 8th day of October, 1910, to the report of the auditor filed 
herein on the 22d day of September, 1910, and having been argued 
by counsel for the respective parties and submitted to the court, it is, 
by the court, this 7th day of November, A. D. 1910, adjudged, or¬ 
dered and decreed that the said exceptions be and the same hereby 
are sustained. It is further ordered that the moneys found to be col¬ 
lected and unpaid by the defendant, David Moore, amounting to 
nine hundred ninety-four dollars and five cents ($991.05) as rents 
for and on behalf of the parties to this cause as set forth in schedule 
D of the said auditor’s report, be distributed by the trustees to the 
parties complainant and defendant, tenants in common of 
58 the property and proceeds of sale herein involved, according 
to their respective interests as set forth by schedule C of said 
report of said auditor in connection with the balance of proceeds of 
sale. It is further ordered that the sum of two hundred fifty-six 


dollars and forty cents ($256.40) referred to in said schedule D as 
rents collected and retained from the Ann Maria Cary one-fourth 
interest of the entire rents be and the same hereby is directed to be 
distributed by the said trustees to the parties entitled to the same, 
being Wilton J. Lambert and William C. Sullivan, Esquires, attor¬ 
neys for Helen Y. Cary and Jessie Cary, respectively; Jessie Cary in 
her own right, and Charles Cary in the relative proportions of dis¬ 
tribution to said parties shown in Schedule C, it appearing from the 
rent statements filed with the auditor and returned with his report 
that the sum of money representing one-fifth of the Anna Maria 
Cary interest in the rents was retained by the said David Moore as 
the share of Jessie Cary and Charles Cary in moieties because of the 
controversy with respect to the interest whieh Jessie Cary claimed 
to have taken under the deed in trust for her benefit for life, said 


proportions being to Lambert and Sullivan, Attorneys, $102.31, 
Jessie Cary $25.89 and Charles Cary $128.20. And it is further or¬ 
dered that the total rents collected and retained bv the said David 


Moore amounting to the sum of twelve hundred and fifty dollars and 


forty-five cents ($1250.45) be deducted from the amount of two 
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thousand three hundred t wen tv-three dollars and seventv-seven 

f (_/ 

cents ($2323.77) distributed to his trustee in bankruptcy, 

59 Lucas P. Loving, in said Schedule C and the balance amount¬ 
ing to ten hundred seventy-three dollars and thirty-two cents 

($1073.32) he distributed by said trustees to said trustee in bank¬ 
ruptcy, Lucas P. Loving, in lieu of the said amount of two thousand 
three hundred dollars and seventy-seven cents ($2323.77). And it 
is further ordered that the said auditor’s report in all other respects 
be and the same hereby is ratified and confirmed, and that the trus¬ 
tees make distribution in accordance with the terms thereof. 

ASHLEY M. GOULD, Justice. 

From so much of the foregoing decree as sustains the exceptions 
therein mentioned, and directs the payment of the several sums aggre¬ 
gating twelve hundred fifty dollars and forty-five cents ($125(h45), 
and charges the same against the amount otherwise due Lucas P. 
Loving, trustee in bankruptcy, the said Lucas P. Loving, as such 
trustee, notes an appeal in open court to the Court of Appeals of the 
District of Columbia, and by consent of parties hereto, lie is hereby 
authorized to deposit with the Clerk of this court the sum of fifty dol¬ 
lars ($50.00). in lieu of an appeal bond to operate as a supersedeas. 

ASHLEY M. GOULD, Justice. 

60 Memorandum. 

November 14, 1910.—$50 deposited by L. P. Loving in lieu of 
appeal bond as supersedeas. 


Designation of Record for Appeal. 

Filed November 22, 1910. 

* * * * * * * 

The clerk of said court will please prepare the transcript of the 
record on appeal in the above entitled cause, and include therein: 

(1) Original bill, without amendment. 

(2) Petition of Lucas P. Loving to be made party defendant. 

(3) Order making Loving party defendant. 

(4) Answer of Loving. 

(5) Decree of sale. 

(6) Decree ratifying sale and referring cause to Auditor. 

(7) Report of the Auditor, omitting schedules “A” and C ‘B.” 

(8) Exceptions to Auditor’s report. 

(9) Decree, including notice of appeal. 

(10) Memo, of deposit in lieu of appeal bond. 

61 (11) This designation. 

WHARTON E. LESTER, 

Attorney for Defendant Lucas P. Loving , 

Trustee in Bankruptcy . 
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Copy of above received this 22nd day of November, A. D. 1910. 

WILTON J. LAMBERT. 

R. H. YEATMAN, 

W. C. SULLIVAN, 

Attorneys for Appellees. 

Please add to the above: 


12 . 
. 1909. 


Answer of Defendants Sarah M. Davidson et al. filed April 20, 

WHARTON E. LESTER, 

Att’y for Appellant. 


Ansiver of David Moore. 

Filed Mav 11, 1908. 

t/ / 

* * sfs ^ He H 1 


The Defendant David Moore for Answer to the Bill of Complaint 
herein filed against him, says as follows: 

1 to 7. On "information and belief this defendant admits the alle¬ 
gations set forth in Paragraphs One, Two, Three, Four, Five, Six 
and Seven, of the Bill of Complaint. 

8. Answering Paragraph Eight this Defendant says that he has 
collected certain rents from certain of the property described in said 
Bill of Complaint, a particular statement of the same being annexed 
hereto and referred to and made a part hereof. 

Further answering, this defendant says, that the balance 
62 shown in said account should be credited, with the value of 
the interest (a 1/5) of Sarah C. Moore in a fund of $2230.00 
now in the hands of Benjamin T. Carey trustee for the parties to this 
cause, derived from the sale of lot 2 in Square 461, said interest of 
Sarah C. Moore having been acquired by this defendant by two as¬ 
signments dated Jan. 23, 1899, one from Sarah C. Moore & one from 
Peter Latterner, and which said assignments together with the deela¬ 
tion of trust concerning said fund are now in the possession of Lucas 


P. Loving Trustee in Bankruptcy. 

Further answering said Bill of Complaint this defendant says 
that bv an order lately passed by the Supreme Court of the District, 
sitting as a Court in Bankruptcy, he was adjudged a Bankrupt on 
his own petition and that such proceedings have been had in said 
Bankruptcy Court that one Lucas P. Loving was duly elected and has 
dulv qualified as Trustee of his estate in Bankruptcy; and this de¬ 
fendant suggests that the said Lucas P. Loving, Trustee, is a neces¬ 
sary and proper party to these proceedings. 

And having fully answered this defendant prays that he be hence 
dismi with his reasonable costs in this behalf sustained. 


DAVID MOORE. 
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District of Columbia, ss : 

David Moore, being first duly sworn, on oath deposes and says 
that he has read the foregoing Answer by him subscribed and 
62% knows the contents thereof; that the facts therein stated of his 
personal knowledge are true and those stated on information 
and belief he believes to be true. 

DAVID MOORE. 


Subscribed and sworn to before me the undersigned Notary Public 
this 20th day of April, 1908. 

[seal.]' HARRY A. WAGSTAFF, 

Notary Public , D. C. 


Date. No. of premises. 

1907. 

Nov. 1. 814 M N W. 

927-929 La. — N.AV. 

qq-I “ “ 

2. 814 M #1. 


“ “ #4. 


11. “ “SI. 

1141 9 N.AV.... 
13. 814 M #3. 


20. 616 “ N.AV. 
22. 814 “ #2... 
23 11 1 ‘ 

6 . 812 “ NAY." 
30. 814 “ “ 


32.50 

50. 

28. 


25 

25.50 


Dec. 2. 931 La. ave. 

927-29 La Ave. 
5. 814 M N.AV.... 
812 “ .... 
7. 814 “ “ .... 

9. “ “#1. 


£ £ U Cl 


32.50 


1141 9th N.AV. 

64 

Dec. 10. 814 M N.AV. #4... 
11 . . 


Coal bill.!. 

C. A. Moran. To Jan. 

Commission. 


25.50 


1908. 
Jan. 2. 


931 La. Ave. 


Gas bill.... 

New gas range. 

AVm. H. Baker .. To Jan. 31/08 


Name of tenant. Statement of rents. Receipts. Charges. 


Janitor 1 week to date. 

Miller & Roller .. To Nov. 30/07 
AVm. IT. Baker... To Nov 30/07 

Repg. flush tank IT. 

Papering S. 

Gas bill. 

J. AV. Skilton.... To Nov. 9/07 

Janitor 1 week to date. 

I. Lewis. To Nov. 30/07 

C. L. Tankerslev. “ Dec. 9/07 

Alartin McDonald “ “ 16/07 

Janitor 1 week to date. 

Removing trash (. 

Jno. Turner. To Dec. 16/07 

Chas. A. Moran.. “ “ 15/07 

Janitor 1 week to date. 

Conrad Miller.... To Dec. 5/07 

Janitor 1 week to date. 

Commission. 

AV. IT. Baker .... To Dec. 31/07 
ATiller & Roller .. “ “ “ 

Browne T.. 

Conrad Miller, • .. To Jan. 5/08 
Janitor 1 week to date. 

I. Lewis. To Dec. 31/07 

Gas bill... 

C. L. Tankersley. “ Jan. 9/07 

J. AV. Skilton.... To Dec. 31/07 
Ck AVash. 6 % 

Per. B/a dues .. To Dec., ’07 
Ck. Tr. Co. lnt. 

La. Ave.. To Dec. 1 07 

Martin McDonald To Jan. 17/08 

Janitor 1 week to date. 

Repg. spigots IT. 

Jno. P. Turner... To Jan. 16/08 
Janitor 1 week to date . 

i t H £ £ £ i l £ 


18 95 

3.80 

13.30 


Amt. carried forward 


833.00 452.95 
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Date. No. of premises. 

1908. 

Jan. 2. 927-29 La. Ave.. 
4. 1141 9th N.W... 


814 M N.W. 
7. 812 “ “ 

9. 814 “ “ 

13. “ “ “ 

16. “ “ “ 

17. “ “ “ 

18 iC (1 
21. 616 M “ 
814 “ “ 


31. 

Feb. 4. 


1. 814 M N.W. 

927-29 La. — N. W. 
931 “ “ 

3. 814 M N.W. 

g It it it 


Name of tenant. Statement of rents. 

Miller & Roller .. To Jan. 31/08 
C. L. Tankersley. “ Feb. 9/08 

Water rent to Dec. 23/07. 

Janitor 1 week to date. 

Conrad Miller.... To Feb. 4/08 
J. W. Skilton.... “ Jan. -31/08 

Janitor 1 week to date. 

Martin McDonald To Feb. 17/08 

Salam-oniac & zinc W. 

Janitor 1 week to date. 

J. P. Turner.To Feb. 16/08 

I. Lewis. “Jan 31/08 

% . 

C. A. Moran. “ Feb. 15/08 

Removing ashes C. 

Janitor 1 week to date.. 

Commission. 

Check Union Trust Co. Dec. 11/08 

cancelled. 

“ Wash. 6% B/a. 

Janitor 1 week to date. 

Miller & Roller .. To Feb. 28/08 
Wm. H. Baker... “ “ 

Coal bill J... 


a a m 


Feb. 5. 814 M N.W. 

“ “#1... 


Gas bill. 


8. “ “N.W....... 

Mch. 4.. 

Balance. 


Coal bill J. 

I. Lewis.To Jan. 31/08 

% . 

Janitor 1 week to date. 

Commission. 


Receipts. 

833. 

100 . 

50. 


7. 

25.50 


212.50 

98.40 


Charges 

452.95 


3. 

4. 

17.67 


27. 

38. 

3.50 

33.75 


4. 

OK 

1,002.61 


1,612.40 1,612.40 


67 Additional Designation of Record on Appeal. 

Filed December 1, 1910. 

* * * * * * * 


The Clerk of said Court will please include in the transcript of the 
record on appeal in the above entitled cause the following: 

Answer of defendant, David Moore, and exhibit, filed May 11th, 


1908. 


WILTON J. LAMBERT, 

Attorney for Plaintiff-. 


68 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
67, both inclusive, to be a true and correct transcript of the record, 

5—2258a 









































































34 LUCAS P. LOVING, ETC., VS. MARY A. MOORE ET AL. 

according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause. No. 27664 in Equity, wherein 
Mary A. Moore, et al. are Complainants and Roy J. Moore, et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22d day of December, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2258. Lucas P. Loving, trustee, &c., appellant, vs. Mary A. Moore 
et al. Court of Appeals, District of Columbia. Filed Dec. 23, 1910. 
Henry W. Hodges, clerk. 
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IN THE 



JANUARY TERM, 1911. 


No. 2258. 


LUCAS CP. LOVING, Trustee in Bankruptcy, etc., 

Appellant, 

vs. 

MARY A. MOORE ET AL. 


BRIEF ON BEHALF OF APPELLANT. 


Statement. 

March 6, 1908, some of the appellees filed their bill for 
partition of the real estate described therein, to which David 
Moore and others were defendants. The plaintiffs alleged 
that the parties to the cause were tenants in common and 
that David Moore, while such tenant, had collected rents 
from the property (subsequently ascertained by the auditor 
to be $1,250.45), for which he had failed to account to 
his co-tenants for their respective shares, and prayed for sale 

W 
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of the real estate, and that the sum so collected by Moore 
be charged against his share in the property. 

March 4, 1908, two days before this suit was filed, David 
Moore was adjudged bankrupt, and Lucas P. Loving was 
thereafter duly elected his trustee, and substituted defendant 
in the cause “in the place and stead of the said David Moore” 
(p. 9). April 29 Mr. Loving, as such trustee, filed his an- 
swer ; alleging that he had been substituted defendant for 
Moore, whose interests in the real estate were vested in him, 
and objecting to any sums Moore collected as rents being 
charged against the interest in the real estate theretofore 
owned by him, and insisting that claims against Moore could 
be established only in the bankruptcy court in the proceed¬ 
ings then pending (p. 10). 

Notwithstanding Mr. Loving had been substituted in his 
place and stead, David Moore filed his answer, showing his 
adjudication as bankrupt, and attaching thereto a state¬ 
ment of rents he had collected before he was adjudged bank¬ 
rupt, showing a balance of $1,002.61, for which he had not 
accounted (p. 31). 

Three of the defendants answering averred that these 
rents were collected by Moore, not as co-tenant, but as the 
agent and broker of the parties to the cause, regularly em¬ 
ployed and paid by them, and denied having any interest 
in the sum so collected (pp. 7, 8). 

The court appointed trustees to make sale of the prop¬ 
erty (p. 11), who thereafter filed their report, whereupon 
the court referred the cause to the auditor to state their 
account and the distribution of the funds (p. 12). The 
auditor filed his report, the only part of which is interesting 
in the present discussion being on pages 15, 16, and 17 of 
the record. In schedule “C” accompanying this report 
the auditor allowed Lucas P. Loving, trustee, the sum of 
$2,323.77 (p. 16), and “for the information of the court” 
filed scheduule “D,” showing the net amount Moore had 
not accounted for to be $1,250.45 (p. 17). 


t 
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The testimony before the auditor bearing upon the issues 
raised is summed up on page 23 of the record, where Moore 
testifies that in 1889 he was a real estate broker, and ob¬ 
tained written authority of all the heirs of John Moore 
(ancestor of the parties from whom the property descended) 
except one, to collect such rents, which he collected in his 
individual capacity until he formed a partnership, when 
the partnership collected them until it was turned into a 
corporation, when the corporation collected them until 1905, 
when he withdrew from the corporation and again collected 
the rents in his individual capacity as a real estate broker, 
during all which time accounts were regularly rendered 
the various parties in interest for the collections so made 
by the partnership, by the corporation, and by himself, 
less a commission of 5 per cent for such collections in each 
case; and on page 27, where Mr. Loving testified that he 
was trustee in bankruptcy of David Moore, who was ad¬ 
judged bankrupt two days before the original bill was 
filed; that the assets were insufficient to pay the creditors, 
and that it was very doubtful if there would be sufficient 
funds arising from the estate to pay the costs of adminis¬ 
tration thereof. 

To the auditor’s report exceptions were filed, which the 
trial court sustained, in that it charged against the $2,323.77 
allowed the trustee in bankruptcy the sum of $1,250.45, 
which sum was ordered to be charged against and deducted 
from the amount the auditor allowed appellant, of which 
amount $256.40 was allowed to certain appellees, and the 
balance, or $994.05, was allowed to the other parties to the 
cause (p. 29), including the three defendants who had de¬ 
nied all interest in the fund, thus allowing these three de¬ 
fendants about $186 of that sum. Appellant appealed from 
that part of the decree which charged said sums against the 
amount found payable to him by the auditor. 

The auditor found as a fact that these rents were collected 
by Moore in his capacity as a “real estate agent” (p. 15), and 
that finding is not questioned. 
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BRIEF AND ARGUMENT. 

At the outset it is insisted that the answer of David Moore 
and the exhibit attached thereto are not properly parts 
of the record. Appellant designated the record he de¬ 
sired on appeal (p. 30), and appellees directed that 
Moore’s answer and the exhibit be included in this record 
(p. 33). Moore was an adjudged bankrupt when the suit 
was instituted and was not a necessary party. He had no in¬ 
terest in the property at that time and after appellant had 
been substituted trustee in his place and stead, his 
answer was unnecessary. Neither his answer nor the ex¬ 
hibit throws any light on the issues. Upon appeal they are 
valueless. The auditor did not accept the figures in the ex¬ 
hibit, but made his own report. 

Assignment of Errors. 

1. The court erred in allowing funds to certain 

APPELLEES WHO DENIED INTEREST THEREIN. 

2. The court erred in holding that the claims of 

APPELLEES AGAINST DaVID MOORE, BANKRUPT, COULD BE 
ESTABLISHED in this cause. 

3. The court erred in charging against the inter¬ 
est of Lucas P. Loving, trustee in bankruptcy of 
David Moore, the amounts collected as rents by David 
Moore prior to his adjudication as bankrupt. 

4. The court erred in holding that David Moore 

COLLECTED SUCH RENTS AS A TENANT IN COMMON, RATHER 
THAN AS AGENT OF THE OTHER PARTIES TO THE CAUSE. 
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1 . 

Manifestly it is error to allow parties money in which 
they deny interest. Even if Moore collected the rents as co- 
tenant and the parties had a lien on the property, yet if some 
of them repudiate interest therein, a proportion of the rents 
so collected should not be forced on them. Three defend¬ 
ants below, Sarah M. Davidson, Mary A. Johnson and Ber¬ 
nard M. Bridget, committee, were each entitled to a one- 
sixteenth interest in the property, and were allowed by the 
decree a one-sixteenth interest in the $994.05, or $186.38, 
though in their answer they distinctly stated that Mr. Moore 
collected these rents as their regularly employed and paid 
agent, and they had no interest therein (pp. 7 and 8). 

2 . 

David Moore had been adjudged bankrupt before this 
suit was filed and the bankruptcy proceedings were pending 
at the time of the filing thereof, and at the time the decree 
was signed. The result of the decree is the allowance of a 
preference to the parties to this cause over other creditors of 
Moore of the same general class. By the testimony of the 
trustee it appears that the assets of the estate are insufficient 
to pay liabilities, and probably insufficient to pay costs 
of administration (p. 27). 

In the bankruptcy court costs of administration must be 
paid before statutory liens or equities are satisfied. The lien 
of a liveryman and of a landlord are subordinate to the ex¬ 
pense of administration. This was first decided in this juris¬ 
diction by Referee McCalmont, 

In re Johnston, 30 W. L. R., 118, affirmed on review 
by the Supreme Court of the District of Columbia. In that 
case a landlord and liveryman asserted liens. The latter had 
possession of horses, etc., on which his lien was claimed. 
The property upon which the liens attached was sold, and 
did not bring sufficient to pay the liens and the costs of ad- 
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ministration, and it was held that the costs of administration 
should he paid first; that the claims were not “secured 
claims” within the meaning of the act, though the liens were 
undisputed. 

See also— 

In re Duncan, 2 Am. B. R., 32. 

In re Forbes, 7 Am. B. R., 42. 

Syl .—“The costs and expenses of administration of 
an estate in bankruptcy must he paid out of the 
estate before there is any distribution to creditors; 
and although there are specific liens on the estate, 
sufficient in the aggregate to absorb the entire assets, 
their payment must be postponed to the payment of 
the costs and expenses.” 

In re Tebo, 101 F. R., 419. 

Were the assets sufficient to pay costs of adminis¬ 
tration, the equity court should not attempt to allow what 
must result in a preference. In any other jurisdiction 
serious conflict between courts might result, for the ad¬ 
judication gives preference to a certain class of cred¬ 
itors who had no lien at the time of ihe bankruptcy 
to the detriment of other creditors of the same class. 
It does not appear whether or not Moore had judgment 
creditors when he became bankrupt, but his co-tenants are 
paid in full, while his other creditors are not. This is con¬ 
trary to the spirit and letter of the bankruptcy act. Even 
judgment creditors would not be allowed to enforce their 
figments, yet the co-tenants have been ordered pant 
in full. It is only in the bankruptcy court that claims 
should be established and ordered paid. That court alone 
has jurisdiction. 

“It is familiar learning * * * that whatever 

priorities, liens or rights he (the creditor) may have, 
they must be administered in the bankruptcy court. 
After an adjudication in bankruptcy the bankrupt 
court takes jurisdiction of the estate, and all mat- 
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ters pertaining thereto, and will administer the same 
to a final settlement. Parties having or claiming 
an interest in the bankrupt estate must submit them 
to the bankruptcy court. Blum vs. Ellis, 73 N. C., 
293; Withers vs. Stinson, 79 N. C., 341; In re Gut- 
willig (1 Am. B. R., 78), 34 C. C. A., 377; 92 Fed., 
337; Davis vs. Bohle (1 Am. B. R., 412), 34 C. C. 
A., 372; 92 Fed., 325. * * * The vesting of title 

gives him (the trustee) constructive possession of the 
property the instant the title passes. Such property is 
then brought into the bankruptcy court in its en¬ 
tirety and under its protection * * * no other 
court and no person acting under process can, 
without permission of the bankruptcy court, inter¬ 
fere with it. * * * 

In re Cobb, 3 Am. B. R., 129. 

The case at bar does not seek merely the establishment of 
a lien, but the payment of disputed claims. 

“An adjudication of bankruptcy operates in rem, 
and from the moment of the adjudication of bank¬ 
ruptcy the bankrupt’s estate is in custodia legis and 
under the jurisdiction of the bankruptcy court. The 
assertion of any right against, or to participate in, the 
res so in custodia legis must be in the bankruptcy 
court.” 

Carter vs. Hobbs, 1 Am. B. R., 215. 


3. 

There is nothing in our Code which makes co-tenants a 
preferred class of creditors or gives them a lien. To do so 
would conflict with the bankruptcy law, which provides that 
each creditor of the same general class shall share alike. Sec¬ 
tion 93 of the Code regulates proceedings in partition and 
has been amended by adding: 

“ Provided That in every case of partition any 
tenant in common who may have received the rents 
and profits of the property to his own use may be 
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required to account to his co-tenants for their re¬ 
spective shares of said rents and profits, and any 
amounts found to be due on said accounting may be 
charged against the share of the party owing the 
same in the property, or its proceeds in the case of 
sale.’ 5 

It is submitted that this provision does not give a co- 
tenant a lien or equity. It does no more than to provide that 
the amount so received by a co-tenant may be established 
in partition proceedings, and be paid from the pro¬ 
ceeds of sale after the amount is “found to be due.” 
Until partition suit is filed, the co-tenant to whom money is 
due has no interest in the property, no claim against it, no 
equity in it, and no lien on it. Before suit in partition 
is filed the statute does not operate. In no other case does 
it operate. It provides in terms “in every case of partition ” 
and the rights created do not exist until a “case of partition ’ 
exists. It is submitted that a co-tenant has no such lien or 
equity until the amount is “found to be due” by decree of 
the court. 

At the time David Moore was adjudged bankrupt no “ case 
of partition” existed. Nothing appeared to show that “a case 
of partition” would ever exist. Had there been a sale of his 
interest in the land by Moore, a co-tenant could not have 
obtained a preference over other of his creditors of the same 
class for the rents Moore retained, and Moore’s interest in 
the real estate ended with his adjudication as a bankrupt, 
at which time the interests of all his other creditors attached 
to the property. 

It is not disputed that a trustee in bankruptcy is vested 
with no better right or title to the bankrupt’s property than 
the latter had immediately prior to his adjudication, except 
in cases of fraud, preference, etc., but it is insisted that no 
unsecured creditor can obtain a right, lien, or equity by any 
act of his own after such adjudication. As Moore stood at 
the time of his adjudication, so his trustee in bankruptcy 
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stands today. On the day of his adjudication as bankrupt, 
he could have sold his interest in the real estate and his co- 
tenants would have had no rights against it. In effect he 
did this, and the trustee then took title for the benefit of 
all creditors alike. The decree practically holds that co- 
tenants have a lien or equity. If so, they are a pre¬ 
ferred class of creditors, and a secret lien exists in 
their behalf, which would enable a co-tenant who 
received such rents, even with the consent of his co- 
tenants, to practice fraud upon his other creditors. He 
might have valuable interests as a co-tenant, but nothing 
when his co-tenants are satisfied. If co-tenants have a lien 
or an equity which can be enforced after voluntary or in¬ 
voluntary alienation or mortgage, every conveyance by a 
co-tenant of his undivided interest made since'the passage 
of this act is subject to debts due a co-tenant existing at the 
time of the sale or mortgage, and neither sales nor mort¬ 
gages of undivided interests are safe. 

The bankruptcy act is general in its application. Our 
Code is local. If they conflicted the local act would have 
to give way to the general act, but we submit there is no 
conflict. 

Moore's interest in and rights to the property ceased when 
he was adjudged bankrupt. 

'Section 70—a, “Title to Property," Bankruptcy Act, pro¬ 
vides : 

“The trustee of the estate of the bankrupt, upon his 
appointment and qualification * * * shall 

♦ * * be vested by operation of law with the title 

of the bankrupt as of the date he was adjudged a 
bankrupt * * * to all (5) property which, prior 

to the filing of the petition, he could by any means 
have transferred or which might have been levied 
upon and sold under judicial process against him." 

“The property vesting in the trustee is what the 
bankrupt might, have transferred prior to filing the 

2—J 
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petition, which vests in the trustee at the date of ad¬ 
judication.” 

In re Burka, 5 Am. B. R., 12. 

In re Stoner, 5 Am. B. R., 402. 

In re Elmira Steel Co., 5 Am. B. R., 487. 

This provision of the bankruptcy act should settle the 
question presented, for at the time partition suit was filed 
David Moore had no interest in the property. The interest in 
the real estate was undoubtedly “property, which, prior to the 
filing of the petition, he could have transferred,” and it 
“might have been levied upon and sold under judicial 
process against him.” The prayer of the bill was that the 
amount he had received be charged against his interest, but 
at that time he had no interest in the property. 

Section 67'of the bankruptcy act throws some light upon 
the question. It provides: 

“Claims, which for want of record, or for other 
reasons, would not have been valid liens as against 
the claims of the creditors of the bankrupt shall not 
be liens against his estate.” 

It is submitted that a judgment creditor could not have 
been subordinated to such claims of co-tenant. These co- 
tenants could have established their liens by a suit in parti¬ 
tion at a prior date, had they seen fit to do so. 

Again, by section 67—c of that act, it is provided that any 
lien created within jour months before the filing of the peti¬ 
tion in bankruptcy shall be dissolved by the adjudication of 
such person as a bankrupt , and unless co-tenants are to be 
held “secured creditors” within the meaning of the bank¬ 
ruptcy act they would be in no better position if they had 
an “equity or lien” against the property, having failed to 
establish it before four months prior to the adjudication in 
bankruptcy. Had they established their claim within that 
period of time it would have been the duty of the trustee to 
take proceedings to set it aside as a preference. 
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Section 67—/ of that act provides: 

“All * * * liens obtained through legal pro¬ 

ceedings against a person who is insolvent at any 
time within four months prior to the filing of a peti¬ 
tion in bankruptcy against him shall be deemed null 
and void, in case he is adjudged a bankrupt and the 
property affected by the * * * lien shall be 

wholly discharged and released from the same and 
shall pass to the trustee as part of the estate of the 
bankrupt.” * * * 

Therefore, if a suit in partition was necessary to establish 
or fasten the co-tenants’ rights to an accounting in a parti¬ 
tion, such right, even if a lien, would fail, if bankruptcy fol¬ 
lowed within four months, for it would be a lien “obtained 
through legal proceedings.” 

The auditor stated the correct principle, when, in his 
report, he said (p. 15) : 

“The true question presented is whether at the 
time of the bankruptcy his co-tenants had a lien, 
equitable or otherwise, upon his interest in this 
property by reason of his conversion of the rents to 
his own use. At common law there was no right of 
action by one co-tenant against another for rents. 
The statute of Anne provided the action of account, 
and, except where that has been superseded, as in 
this jurisdiction, by other statutory provisions and 
by constructions of the courts allowing action in 
assumpsit, that is the method of procedure at the 
present time, even in this country. Our statute, sec¬ 
tion 93 of the Code, seems to do. no more than to 
provide the remedy of an accounting in a partition 
suit. Some of the authorities hold that an equitable 
lien attaches from the time of the filing of the bill 
for partition; others hold that, the lien does not at¬ 
tach until the accounting is had and the amount ^as¬ 
certained, and that would seem to be the construction 
of our statute. The best discussion of the proposi¬ 
tion which I have been able to find is contained in 
the opinion of the court m Flack vs. Gosnell, 7bth 
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Md. ; 88; 16th L. R. A., 547, quoting Story’s Equity 
and Jones on Liens. If such a secret lien were al¬ 
lowed, it might be used to defeat to a large extent 
the claims of innocent creditors. At best if there 
were any lien or equity it could not be said to exist 
previous to the filing of the bill for partition, and in 
this case the bankruptcy adjudication antedated the 
bill by two days. I have, therefore, disallowed the 
claims of the co-tenants for these rents and distrib¬ 
uted the remainder of the share of David Moore to 
his trustee in bankruptcy.” 

In his report the auditor calls attention to the fact that 
some authorities hold that a lien or equity attaches upon 
the filing of a bill for partition; others only after the amount 
due is ascertained, which latter he believes to be the correct 
interpretation of our statute, but he finds no authorities 
which hold that a lien or equity exists before the suit is filed, 
or the amount ascertained. This report is in accord with 
the Maryland court, to wdiich he refers. In Flack vs. Gos- 
nell, 76 Md., 88, a co-tenant made an assignment to a 
trustee for the benefit of his creditors. Partition of part 
of the property so assigned was sought, and it was en¬ 
deavored to have the interest of the co-tenant who made the 
assignment held liable and applied toward the satisfaction 
of the rents he had collected and converted to his use. 

The question presented was: 

“Has one tenant in common a lien against his 
co-tenants’ interest in the property for rents in ex¬ 
cess of his share collected and retained by such co- 
tenant before partition of the land?” 

The court comments upon the diligence of counsel in the 
case and referred to the fact that some authorities seemed 
to sustain the view of appellants, but said: 

“They do not commend themselves to ns as resting 
on solid ground of reason and equity. They are 
certainly not in harmony with the law as it prevails 
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in England, and as it has been understood and 
adopted in this State. The several text books cited 
by the appellant, viz.,Freeman on Cotenancy; Moak’s 
Underhill on Torts; and Story’s Equity, according to 
our understanding of them, do not support the view 
for which the appellants’ counsel contends; while 
Mr. Jones, in his work on Liens (vol. 2, p. 96), 
says expressly that such lien as that claimed by the 
bill and in argument does not exist.” 

* * * * * * * 

“No good reason has been suggested why such an 
interest should be subjected to secret liens, which the 
general policy of the State discountenances, with 
any more readiness by a court of equity than any 
other real estate. The claims of the several co-tenants 
for their share of the rents received bv James W. 
Flack were recoverable by law, and suit could have 
been instituted therefor at any time. The act of 4 
Anne, chap. 16, is in full force in this State; and its 
27th section makes express provision for such a case; 
but it gives no lien on the undivided interest in the 
land of the tenant collecting the rents. The fact 
that. James W. Flack assumed the right, or duty of 
collecting the rents during all those years, in which 
it is charged he received them without being made 
a bailiff by express authority, does not change the 
nature of appellants’ claim, nor subject James W. 
Flack to any other or greater liability for the rents 
so collected by him than if he had been duly and 
fully authorized to do all that he did do.” 

This case is reported in 16 L. R. A., 547, where the au¬ 
thorities on both sides are collected in a note. 

“A joint tenant has no lien against his co-tenant 
for rents collected by the latter before a partition of 
the land. Such rents constitute merelv a personal 
charge against the tenant who has collected them. 
* * *' It. is not the policy of the law to enforce 
liens upon the interest, of one joint owner of land 
in favor of another for unadjusted, and, to innocent 
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purchasers and creditors, often unknown, accounts 
for rents and profits.” 

Jones on Liens, sec. 1155, vol. 2, page 96. 

“There is no lien in favor of a joint tenant against 
his co-tenant for rents collected by the latter before 
a partition of the land.” 

Burch vs. Burch, 82 Ky., 622. 

The above case of Flack vs. Gosnell was decided after 
Lawes vs. Lumpkin, 18 Md., 384, the syllabus of which is: 

“A court of equity has jurisdiction to entertain a 
bill for partition filed by an adult heir against the 
widow and infant heirs, and to decree that the widow 
account with the complainant for his proportion of 
the rents received by her.” 

Any lien claimed must be under the statute and statu¬ 
tory liens are to be construed strictly and are not favored. 

“Statutory liens, however, have been looked upon 
with jealousy, and generally will only be extended to 
cases expressly provided for by the statute, and then 
only where there has been a strict compliance with 
all the statutory requisites essential to their creation 
and existence.” 

25 Cyc., 662. 


1 

The auditor finds as a fact that David Moore collected the 
rents for which his trustee is held accountable as a “real es¬ 
tate agent.” Without doubt he was a bailiff in the sense the 
term was used at common law, when co-tenants were given 
the right to bring an action for account against a co-tenant 
who had acted as a bailiff. The fact that Moore was paid 
for his services shows that he was an authorized agent, and 
the relation is not questioned. Any one of his co-tenants 
could have sued him at law for money had and received. 
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“One tenant in common may, by contract, make 
another his bailiff or receiver; and if he does he may 
bring him to account * * * and probably also 

* * * might sue him indebitatus assumpsit” as 

on a promise to account.’ 7 

Sargent vs. Parsons, 12 Mass., 153. 

“If one tenant in common maketh his companion 
his bailiff of his part he shall have an action of ac¬ 
count against him.” 

Co. Lit., 2005. 

Moore obtained the written authority to act as agent from 
all but one of his co-tenants, and this one ratified his agency, 
which began before he was a tenant in common and con¬ 
tinued until he was adjudged bankrupt. Payments made 
to him were payments made to the principal, and 
section 93 of the Code was never intended to fur¬ 
nish security for the faithful performance of the duties 
of a regularly employed agent, nor was it intended to give 
a preference to co-tenants who employ one of themselves as 
their agent over other creditors of such agent. 

It is respectfully submitted that the decree of the Supreme 
Court of the District of Columbia should be reversed. 

Wharton E. Lester, 
Attorney for Appellant. 


[ 10274 ] 




OF THE DISTRICT OF COLUMBIA. 

January Term, 1911. 


No. 2258. 


LUCAS P. LOVING, TRUSTEE IN BANKRUPTCY, 

ETC., APPELLANT, 

vs, 

MARY A. MOORE ET AL. 


BRIEF ON BEHALF OF APPELLEES. 


WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

W. C. SULLIVAN, 

Attorneys for Appellees. 


THE LAW REPORTER PRINTING COMPANY, WASHINGTON, D. C. 








3ltt % (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 
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No. 2258. 


LUCAS P. LOVING, TRUSTEE IN BANKRUPTCY, 

ETC., APPELLANT, 


vs. 

MARY A. MOORE ET AL. 


BRIEF ON BEHALF OF APPELLEES. 


ARGUMENT. 

The statement of facts contained in the brief on behalf 
of the appellant is substantially correct except in one 
particular, viz, that the auditor found as a fact that 
these rents were collected by Moore in his capacity as a 
real estate agent (Appellant’s Brief, p. 3). 

The auditor really found that the contention of the 
trustee that Moore acted as agent of these parties, not 
as cotenant, was without substantial justification. In 
his report he says: 

“It is not disputed that the trustee in bank¬ 
ruptcy takes the estate of the bankrupt charged 
with all the equities and liens which may be 
asserted against it, and while I do not regard as 
having much force the contention that these rents 
were collected by Moore in the capacity of agent 
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and not as cotenant (it may well be said that in 
all such cases the cotenant allowed to collect the 
rent does so with the consent or authority of his 
cotenants); it does seem that the true question 
presented is whether at the time of the bank¬ 
ruptcy his cotenants had a lien, equitable or 
otherwise, upon his interest in this property by 
reason of his conversion of the rents to his own 
use.” 

We will consider the assignments of error relied on by 
the appellant in the order of their statement. 

I. 

It is contended that the court erred in allowing funds 
to certain appellees who denied interest therein. This 
contention is erroneous, as the record discloses (title on 
index page) that the parties below, Sarah M. Davidson, 
Mary A. Johnson, and Bernard M. Bridget, committee, 
are not parties to this appeal. It is further urged by 
appellant that these last mentioned defendants below 
averred in their joint answers to the original bill, that 
David Moore collected rents not as their cotenant, 
but as their broker. It is submitted, however, that the 
position taken by these three defendants with reference 
to their business relations with the bankrupt (Sarah M. 
Davidson, M. Josephine Bridget, and Mary A. Johnson 
being his sisters) (Rec., p. 5), can in no way affect the 
rights of the appellees herein to the lien they are in¬ 
sisting upon. 

If the answer of these defendants be a disclaimer and 
waiver of their rights to share in the fund, yet their 
answer only refers to the authority they gave to the 
bankrupt and in no way throws any light on the relations 
existing between the bankrupt and the appellees. Those 
defendants, however, not being parties to this appeal, 





3 


we can not see how a reversal on that ground can be 
consistently insisted upon. 


II. 

The court did not err in taking jurisdiction of this 
cause. It had jurisdiction originally for the purpose of 
partitioning the property involved by way of sale and 
division of proceeds amongst the parties entitled thereto. 
The trustee in bankruptcy, succeeding to the title of 
David Moore, must necessarily stand in his shoes and 
take what would be coining to Moore. If therefore, the 
proposition to be treated of under the third head of this 
brief be true, viz, that David Moore’s interest in the 
funds w r as only such as remained after deducting there¬ 
from the amount of rents collected and appropriated by 
him as cotenant, then the equity court’s jurisdiction 
over this cause was not ousted by his bankruptcy. In 
the first place, it is to be noted that the trustee sub¬ 
mitted to the jurisdiction of the court below when he 
came into this cause and asked to be and was substituted 
as a party in the place and stead of David Moore. It 
could hardly be said that he could submit to the juris¬ 
diction for one purpose and not for another. The court 
having original jurisdiction, it is a familiar rule of equity 
that it may retain same to do justice between the 
parties and determine all rights growing out of the 
original claim. Furthermore, if the contention of the 
appellees that they have an equitable claim upon the 
share of the bankrupt be well founded, that claim could 
not be adjudicated in the bankruptcy court. 

But aside from this reasoning, we respectfully submit 
that this question was squarely submitted to and de¬ 
cided by this court in the case of Crosby vs. Ridout, 27 
App. D. C., 481. In that case an amended bill in equity 
was filed by the appellant, Crosby, subsequent to the 
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bankruptcy of the appellee, Ridout, to establish, among 
other things, an equitable lien in favor of appellant, 
upon certain real estate of the bankrupt, superior to the 
rights of his general and judgment creditors. The bill 
was demurred to and dismissed by the lower court. 
This court says, passim : 

“The only question before us is whether ap¬ 
pellant’s bill states a case which entitles her to a 
decree ascertaining and establishing such equi¬ 
table lien, or whether the adjudication of bank¬ 
ruptcy againstMr.Ridout excluded the court below 
from taking jurisdiction to decide the question 
raised by the bill. The learned court below dis¬ 
missed the bill because, upon the case therein 
presented, the bankruptcy act (chapter 541, July 
1, 1898) excluded the jurisdiction of the court 
below sitting in equity.” 

Again: 

“We find nothing in the bankruptcy act or its 
amendments to interfere with the ordinary juris¬ 
diction of the court below, as a court of equity, 
to decree an equitable lien in favor of the appel¬ 
lant, if, as by the bill appears, she be entitled 
thereto.” 

After quoting at large from the well-considered case 
of Bardes vs. First National Bank, 178 U. S., 524, and 
other cases, this court continues: 

“And in Re New York Economical Printing Co., 
49 C. C. A., 133, 110 Fed., 518, the Circuit Court 
of Appeals decided: 'The bankrupt act does not 
vest the trustee with any better right or title to 
the bankrupt’s property than belongs to the bank¬ 
rupt or to his creditors at the time when the 
trustee’s title accrues. The present act, like all 
preceding bankrupt acts, contemplates that a 
lien good at that time, as against the debtor and 
as against all of his creditors, shall remain undis¬ 
turbed.’ 
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“The assignee under the last bankruptcy act, 
and the trustee under the present bankruptcy law, 
take only such title as the bankrupt had subject 
to all equities, and therefore what the Supreme 
Court says in Stewart vs. Platt, 101 U. S., 731, 
739, 25 L. Ed., 816, 818, applies to the appellee, 
Merillat, trustee: ‘He takes the property in the 
same “plight and condition” that the bankrupt 
held it. Winsor vs. McLellan, 2 Story, 492, Fed. 
Cas. No. 17,881.’ ‘The assignee can assert, in be¬ 
half of the general creditors, no claim to the pro¬ 
ceeds of the sale of that property which the 
bankrupts themselves could not have asserted in a 
contest exclusively between them and their mort¬ 
gagee.’ See, also, Burbank vs. Bigelow, 92 U. S., 
179, 182, 23 L. Ed., 542,543. 

“There is no doubt that the trustee under the 
present law takes the title subject to all equities, 
liens, or encumbrances, whether created by opera¬ 
tion of law or by the bankrupt, which existed 
against the property in the hands of the bank¬ 
rupt” (p. 493). 

See, also, Yorke Mfg. Co. vs. Cassell, 201 U. S., 
344, 352. 

Indeed, the auditor, in his report (Rec., p. 15), says: 

“It is not disputed that the trustee in bank¬ 
ruptcy takes the estate of the bankrupt charged 
with all the equities and liens which may be as¬ 
serted against it. . . . It does seem that the 

true question presented is whether, at the time of 
the bankruptcy his cotenants had a lien, equi¬ 
table or otherwise, upon his interest in this 
property by reason of his conversion of the 
rents to his own use.” 

We can not appreciate the reasoning of counsel for ap¬ 
pellant that the proper proceeding would be to turn the 
entire fund, which would ordinarily represent the inter¬ 
est of David Moore in the property sold, over to the 
trustee in bankruptcy and then adjudicate the lien of 
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the appellees, which is equitable in its nature, if .not a 
statutory lien. Were such procedure followed it might 
be doubtful whether anything would remain after 
payment of the costs of administration of the bank¬ 
ruptcy cause, which administration is for the sole pro¬ 
tection of general creditors. The trustee in bank¬ 
ruptcy can only take what the bankrupt would be in a 
position to claim if he had not been adjudicated a bank¬ 
rupt, and unless the bankrupt could relieve himself of 
this lien, the trustee would be receiving more than the 
person in whose place he was substituted would be en¬ 
titled to receive. It seems clear that the only right 
of the trustee would be to receive that which the bank¬ 
rupt w r ould be awarded if the bankruptcy proceedings 
had not intervened, viz, his share in the proceeds of 
the sale of this property, whether it be in full or minus 
the lien of the appellees. 


III. 

It is respectfully submitted that the weight of au¬ 
thority and reason is to the effect that tenants have an 
equitable lien for their portion of income upon the share 
of a cotenant who has collected rents and converted 
them to his own use or an equitable right of adjustment 
of their claims, which lien or right accrues immediately 
upon the act of conversion and is not postponed to the 
time of its enforcement. Indeed, the very fact that the 
Code, section 93, provides that out of the share of the 
cotenant collecting rents and misappropriating them 
shall be paid to the other cotenants the amount of the 
rents misappropriated upon an accounting, is an ex¬ 
pression of the legislative acknowledgment of the exist¬ 
ence of this equitable rule in the District of Columbia. 
The argument that the provision of the Code provides 
that in every case of partition any tenant in common, 
receiving rents of the property to his own use may be 
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required to account and the amounts found due on an 
accounting may be charged against his share in the 
property or in its proceeds in case of sale, does not pro¬ 
vide a lien until an accounting is had, fails for the reason 
that the lien must exist and attach every time a cotenant 
collects any sum as rents belonging to his cotenants the 
Code providing for an ascertainment of the amount of 
the lien and its discharge. 

In the case of McArthur et al. vs. Scott et ah, 31 F. R., 
521, decided by the Circuit Court for the Southern Dis¬ 
trict of Ohio, the rights of prior mortgagees were asserted 
against the equitable claim of a cotenant for rents and 
profits accruing subsequent to the delivery of the mort¬ 
gages. It was insisted, however, by the complainants 
that this equitable claim took priority over the rights of 
prior mortgagees as well as subsequent mortgagees. In 
disposing of the case the court says: 

“The general rule, which is sanctioned by the 
great weight of authority, is that the equitable 
claim of one tenant in common against his co- 
tenant, is superior only to subsequent mort¬ 
gages or liens; that prior mortgagees or incum¬ 
brancers are not necessary or proper parties to par¬ 
tition proceedings between cotenants; that the 
rights of such prior mortgagees are not to be 
affected by such partition proceedings. (Citing 
cases.)” 

The Circuit Court thus recognizes the equitable claim 
of a tenant for rents not accounted for by a cotenant 
and only concerns itself with the question whether that 
claim supersedes prior as well as subsequent mortgages. 
In the case at bar we have not even mortgagees, judg¬ 
ment creditors, or other persons claiming specific liens 
or rights to the fund involved, but only a representative 
of the general creditors. 

Beck vs. Kallmeyer, 42 Mo. App., 563, might be termed 
a leading case upon the subject because of its thorough 
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consideration of the subject and excellent reasoning. 
The court’s opinion, in so far as it is applicable to the 
case at bar, is as follows: 

“In order to dispose of this question on prin¬ 
ciple,it will be necessary to inquire into the nature 
of the claim, which one tenant in common has 
against his cotenant, to be equalized in rents 
collected from the common estate, and to ascer¬ 
tain, if we can, the principle upon which the right 
is predicated. The defendant’s theory is that, 
prior to the decree and partition, there can be no 
lien for such rents; and that it follows in this 
case that the plaintiff’s claim for rents must be 
made subordinate to the rights of Weichman and 
Vanhardenburg for the reason, that they are pur¬ 
chasers for value of Ernst’s undivided interest 
without notice that he had failed to pay to plain¬ 
tiff his portion of the rents” . . . (p. 569). 

“We find no authority in support of the posi¬ 
tion assumed by the defendants, and, if our con¬ 
ception of the law be correct, there can be none. 
Our opinion is that each tenant in common is not 
only vested with the title to his undivided inter¬ 
est in the common estate, but each holds a con¬ 
tingent interest in the entire title, until all 
equities relating to the tenancy are adjusted 
Thus, if one tenant has made necessary and last¬ 
ing improvements on the common estate, or has 
paid the taxes legally assessed against it, he will 
hold the title of his cotenants until he is reim¬ 
bursed ... or, as in this case, if one tenant 
collects more than his share of the rents, his co- 
tenant will be entitled to demand and receive 
from him his portion of the rents, and he will be 
seized of the entire title, until this equitable 
claim is settled. This is substantially the doc¬ 
trine of the Supreme Courts of the State of Indiana 
(Beck vs. Williams, 113 Ind., 256; Foltz vs. Wert, 
103 Ind., 404), Pennsylvania (McCandless’ Appeal, 
98 Pa. St., 489), and New York (Scott vs. Guernsey, 
48 N. Y., 106).” 
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After reviewing the cases cited, the court continues: 

“When we apply the doctrine of the foregoing 
authorities to the case at bar, the position as¬ 
sumed by the defendants can not be maintained. 
The equitable lien of Louis on the undivided 
interest of Ernst for the former’s share of the 
rents collected by the latter did not depend, for 
its validity and efficacy, solely upon the judg¬ 
ment of the court. Thereafter, the claim now made 
that Weiehman and Vanhardenburg were inno¬ 
cent purchasers without notice of the plaintiff’s 
equitable rights amounts to nothing. When 
Weiehman took the deed of trust, he knew that 
Ernst held an undivided interest, and when he 
accepted this interest as security for his debt, he 
took and held it subject to all equities, then 
existing or afterwards arising between Ernst and 
Louis in reference to the common estate, which 
was subject to adjustment on a partition. The 
deed of trust to Weiehman can only be regarded 
as a security for the debt, and it did not work a 
divestiture of Ernst’s title. Until there was a 
sale, the relationship of tenants in common be¬ 
tween Ernst and Louis remained. Hence Weich- 
man and Vanhardenburg’s title must not only 
yield to the plaintiff’s demand for the rents col¬ 
lected prior to the deed of trust, but it must be 
made subordinate to his claim for rents after¬ 
wards collected by Ernst as tenant in common” 
(pp. 571-73-4). 

In the case of Wright vs. Wright, 59 LIow r . Pr. (N. Y.), 
176, one of the tenants in common, B. Huntington Wright, 
made a general assignment to the defendant, Searles. 
More than one-half of the aggregate of the property 
owned by Wright and his cotenant, his sister, had been 
disposed of by Wright and the proceeds applied to his 
own use. 

“This action is brought for an accounting and 
to have the property undisposed of set apart 
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to the plaintiff, or that her half of what the de¬ 
fendant Wright has disposed of be declared a lien 
on the legal estate of Wright or his assignee in the 
balance ’’ (p. 184). 


The court states that under the statute in New York 
a tenant could recover his share of the rents received by 
his cotenant in an action for money had and received, 
“but that would not bar his remedy for an equitable 
adjustment and lien” (p. 184). The statute cited gave 
an action of account or for mone}^ had and received 
against a cotenant for receiving more than his just pro¬ 
portion, which statute the court says is similar to the 
English statute. 

After concluding that the action of account is in its 
nature equitable; that although given by statute, it was 
before and still is a matter of equitable cognizance (1 
Story’s Eq., secs. 446, 466), the court argues: 

“A partner has a lien upon all the property of 
the partnership for the balance due him on a final 
settlement between the partners (1 Story Eq. 675; 
Buchan agt. Sumner, 2 Barb. Chy., 197, 200). The 
basis of this lien is an implied trust or pledge (2 
Story’s Eq., sec. 1243). The whole partnership 
estate is considered as set apart and held not 
only to pay the debts of the partnership but as 
security to each partner for the ultimate balance 
due to him for his own share of the partnership 
effects. 

“A tenant in common has a lien upon the share 
or interest of any cotenant for any rents that may 
be due from such cotenant (citing New York 
cases). The reason for this rule is not given in the 
cases cited. The increase or rents are common 
property as much as the principal or the original 
estate. When one, therefore, takes of the increase 
or rents he takes a part of the common fund or 
property, and it may well be said that there is 
on his part an implied agreement to have what 
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he has received applied on his share, or that on 
division he will bring it in, to the end that it 
may be charged to him on a division, and that a 
court of equity works out this result through the 
operation of an equitable lien” (p. 186). 

Again: 

“The rights of the assignee of B. H. Wright are 
no greater than the rights of the latter would be. 
The assignee takes subject to all equities of third 
persons” (p. 188). 

See, also, 

Scott vs. Guernsey, 48 N. Y., 106, 124. 

Hannan vs. Osborn, 4 Paige (N. Y.), 336. 

Kingsland vs. Chetwood, 39 Hun, 606. 

The equitable right has been held to exist in the fol¬ 
lowing cases: 

Hines vs. Minnerlein, 57 Ga., 32, 35. 

Arnett vs. Minnerlein, 17 Ga., 17. 

Bennett vs. Bennett, 84 Miss., 493. 

Roberts vs. Beckwith, 79 Ill., 246. 

The case of Flack vs. Gosnell, 76 Md., 88, cited by ap¬ 
pellant, is not controlling for manifold reasons: (a) The 
reasoning of the case is not persuasive; ( b ) without any 
sufficient reason it departs from the. principle formerly 
enunciated by it in the case of Devries vs. Hiss, 72 Md., 
560; (c) it is contrary to the best reasoned State cases; 
and (cl) it does not appear that there is a statutory pro¬ 
vision in Marvland similar to section 93 of the Code, D. C. 

(a) It is argued that the law does not countenance 
secret liens. We can not see how it can be seriously 
argued that such a lien is secret. When a person deals 
with a cotenant in respect of the latter’s share in a 
common property, he is chargeable under the law with 
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notice (1) that his cotenants have a lien for rents and 
profits collected and not accounted for, and (2) of the 
provisions of section 93 of the Code providing that such 
rents are chargeable against his share. It is therefore 
apparent that sufficient notice is given to the world at 
large of the probable existence of these liens if there be 
a default, and the lact ol their existence is readily ascer¬ 
tained by a slight investigation, viz, an inquiry of his 
cotenants as to whether or not rents have been collected 
by him and unaccounted for. Should the cotenants 
answer in the negative they would be estopped in the 
future from asserting the affirmative. Should they 
answer in the affirmative then they would have imme¬ 
diate personal knowledge of the existence of the liens 
and deal at arm’s length. It is therefore apparent that 
the position of a person dealing with any tenant in 
common is not speculative or hazardous, and that if 
such liens exist thev are in no wav secret. 

In the quotation from Jones on Liens, found in appel¬ 
lant’s brief, we find no authority for the position taken 
by the author, except the case of Burch vs. Burch, 
82 Ky, 622. 

( b ) In the Devries case the court did charge the share 
of a tenant with misappropriated rents and profits. The 
reason for not applying the rule in the Flack case is given 
by the court as follows: 

“In it the court did lay hands on the share of 
P. Hansen Hiss in the estate for the payment of 
the rents and profits he had collected, but they 
did so because the estate which he took under his 
father’s will was an equitable estate and not a 
legal one. The whole question turned upon the 
inquiry whether his estate was equitable or legal; 
and the court decided it was anequitableestate,ancl 
therefore could be subjected in a court of equity 
to the payment to the several cotenants of their 
shares of what he had received. . . . If the 
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estate which passed to Gosnell, trustee, had been 
an equitable estate, it would be subjected, as has 
been asked by the complainants, precisely as De¬ 
vries’ interest was to the payment of his grantor’s 
defalcation to his cotenants; but being a legal 
estate, it can not be impounded as asked, with¬ 
out disregarding our decision m the Devries case 
and the reasoning which brought us to that conclu¬ 
sion, nor without doing violence to the policy of 
the State in respect to liens on real estate” (p. 92). 

Why the nature of the subject-matter of the case 
should change the principle, is not stated. But should 
the distinction be well founded, in the case at bar, the 
difference between those two cases is reconciled by the 
provisions of section 93 of the Code making the claim 
for rents and profits not accounted for cognizable in a 
court of equity and not relegating its foundation to the 
Statute of Ann, solely. 

(c) The court cites for authority the cases of Clark vs. 
Hershy, 52 Ark., 473, and Burch vs. Burch, 82 Ky., 622, 
and refuses to follow the well-reasoned cases found in 
the other courts to which we have called attention. 

(cl) The argument of the court is that prior to the 
passage of the Statute of Ann no claim existed against a 
cotenant for rents and profits collected by him, that the 
statute provided this right and prescribed an action for 
an accounting to enforce it, and did not create a lien. 
The fact is overlooked that courts of equity came into 
existence to subserve the ends of justice where common 
law remedies were not sufficient, and that by judicial 
rulings of chancellors, an equitable right of adjustment 
of this very situation has been raised up, side by side 
with the common law remedy. But however that may 
be, if the equity courts of Maryland do not recognize 
this principle, it is further to be noted that it does not 
appear that a declaration of the policy of the State by 
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statutory enactment is present, as in this jurisdiction. 
And the same criticism is probably applicable to the 
State cases cited by the court. 

The Statute of Anne is a part of the common law in 
force in the District of Columbia. It provides for a com¬ 
mon law remedy for the enforcement of claims such as 
those of the appellees. If the equity court obtain origi¬ 
nal jurisdiction of a cause by way of partition under 
the statute, why could it not retain jurisdiction and 
award an accounting of rents and profits, which would 
otherwise be enforcible in a court of law? If this premise 
be true, then section 93 of the Code was unnecessary. 
Having passed that section it would seem to be a legis- 
lativ^'l^cpgnitiqn of the existence of the equitable claim 



dted that the 

court below did‘%tol r 'e v rr'in sustaining the exceptions to 
the auditor’s report and passing the decree appealed 

from. 

Respectfully submitted. 
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